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ERRATA, 


On page 74, 4th line from top, read the abbreviation “Ill.” in place 
of the figures 111.“ 


On page 112, 4th line from top, read citation “2d Bos.” in place of 
“2d Brs.,” etc. 


On page 117, last line. read “Coke on Litt.” in place of “Coke & Litt,” 


On page 121. 2d line of paragraph 3, read “Penal” in place of “Civ.” 
L. Sec. 370. 


On page 165, 8th line from bottom, read “construed” instead of con- 
structed.” 


On page 186, next to last line of head note read “plaintiff's” instead 
of ‘‘defendant’s,” and in last line of head note read “plaintiff” instead of 
“defendant.” 


On page 348, in the running title at top read Bon“ instead of “Akoi.” 
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HAWAIIAN ISLANDS. 


KANAKAMAIKAI, MAHOE and HULUPALA v. PAHU- 
LIO and EKEKA. 


ÅPPEAL From Cracurr Court, Firra Crroorr. 
SUBMITTED APRIL 4, 1899. Derciwwep May 1, 1899. 


Jupp, C. J., FRRAR anp WRTrIxd, JJ. 


In partition, if one cotenant has laid out necessary and reasonable ex- 
penditures for taxes, purchase of the common estate, and litiga- 
tion in its behalf, repayment may be directed. 


OPINION OF THE COURT BY JUDD, C.J. 


The plaintiffs brought a bill before the circuit judge, Fifth 
Circuit, for partition of certain parcels of land in Koloa, Kauai, 
to wit, land granted to one “Lehukini” by Royal Patent No. 
3267, to one. “Palaawahia” by Royal Patent No. 10,885, and to 
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one “Mainui” by Royal Patent No. 3,311. The plaintiffs each 
claimed to be entitled to one undivided fourth part of the lands 
averred, and that the respondent Pahulio was entitled to the 
remaining one-fourth—all by inheritance from their common 
ancestors. Ekeka, husband of Pahulio, filed a sworn answer 
claiming that they be repaid certain sums of money expended by 
them in behalf of the common estate, and consented to a parti- 
tion if this claim should be considered and allowed by the court. 
A commissioner in paftitiou was appointed, who, in due time, 
reported; and all the parties consented to the division made. An 
accounting by defendants was ordered. On the question of de- 
fendant’s claim, the court took considerable testimony and found 
that respondents had paid:— 


Taxes on the lands in excess of their due proportion of 
one-fourth gi sierde para ccc cece cece eseeee $ 31 18 
For money paid out for expenses of suits at law institu- 
ted by or defended by them in behalf of the com- 


mon property in excess of respondents’ share ... 146 25 

Towards purchase of land of “Palaawahia” in excess of 
respondents’ harre eeeess 147 00 
Ditto land of “Lehukini” deed and survey, &.. 67 00 
Towards one share Hui of “Mahaulepu” .......... 59 00 
$450 38 


The respondents charged themselves with rent received by 
them offset by payments made to the plaintiffs, so that the final 
balance to the credit of the respondents was found to be $449.88. 
The circuit judge ordered judgment for this amount in favor 
of respondents against plaintiffs, jointly and severally, costs to be 
divided equally. From this the plaintiffs appealed. Their coun- 
sel contended that the circuit judge sitting in equity had no 
authority or jurisdiction to make a decree ordering the plaintiffs 
to pay the sum of $449.88, as no accounting was prayed for in 
the bill; that the suit was instituted for a partition alone and 
the decree was contrary to the rules, practice and procedure in 
equity. 


KANAKAMAIKAT r. PAHULIO. 3 


We are of opinion that a court in a case of partition has juris- 
diction to consider and adjust claims and equities between co- 
tenants. In 17 Am. & Eng. Ency. Law, p. 753, the following 
is a statement of the law on this point: “If one cotenant has 
made advances in excess of his share of the purchase price, or 
has paid more than his just share of an encumbrance, repayment 
may be directed, and if not made, the share upon which such 
balance is an equitable lien may be sold to satisfy it.” Unfortu- 
nately most of the cases cited to justify the above text are in- 
accessible to us. But the doctrine is clear that whoever by a suit 
for partition invokes the jurisdiction of a court of equity in his 
behalf, thereby submits himself to the same jurisdiction and 
concedes its authority to compel him-to deal equitably with his 
cotenants. Freeman, Partition, Sec. 305. 

The equities of the respective parties growing out of their 
ownership as tenants in common, are considered and disposed of 
upon the broad principles which govern courts of equity in the 
administration of justice. Story, Eq. Jur., Sec. 656. 


It is held in Titsworth et al. v. Stout, 49 III. 78, that “where 
one tenant in common removes an incumbrance from the com- 
mon estate, the other tenants must contribute to the extent of 
their respective interests, and to secure such contribution a court 
of equity will enforce upon such interests an equitable lien of 
the same character with that which has been removed by the 
redeeming tenant.” This case does not go into the question of 
relief of a cotenant when other than encumbrances, as a mort- 
gage, have been removed by him from the common estate. A 
cotenant who has paid more than his share of the purchase price 
of the common estate may be indemnified. Damages for waste 
were allowed in one case of partition. The court in that case 
said, “There is hardly any question in relation to property which 
this court may not determine incidentally for the purpose of 
doing complete justice and preventing multiplicity of suits.” 
Backler v. Farrow, 2 Hills’ Ch. 111, cited in Freeman, Parti- 
tion, Sec. 512. “Money laid out in improvements of the com- 
mon estate, involving equitable compensations are within the 
power of the court to consider and compel contribution thereof.“ 
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Story, Eq. Jur. Sec. 655. And the learned author says, gener- 
ally, “In suits in equity for partition various other equitable 
rights and claims and adjustments will be made which are be- 
yond the reach of courts of law, id. Sec. 656b, 13th Ed. See 
Campbell v. Campbell, 11 N. J. Eq. 268. 


The expenditures of respondents for which the circuit judge 
ordered contribution were (1) for taxes. Taxes are unavoidable 
and may be recovered against the land. Plaintiffs should pay 
their share of such incumbrance. (2) Money paid out towards 
purchase of “Palaawahia,” “Lehukini” and Mahaulepu.“ 
These became a part of the common estate and the plaintiffs by 
all authorities should pay their share of the money expended 
therefor by defendants. (3) For money expended by defendants 
in bringing or (and) defending lawsuits in behalf of their com- 
mon property. These claims would be cognizable at law, but on 
the principles laid down by Story and by the case of Beckler v. 
Farrow, the circuit judge sitting in partition in equity had 
authority to award compensation. We are in ignorance of the 
details of this litigation whether necessary or not, whether suc- 
cessful or not, as only the general principle of awarding compen- 
sation at all was contested by plaintiffs and no details were ob- 
jected to. It-suffices us that the circuit judge has held that the 
expenditures of the litigation were in behalf of the common 
property and nothing has been shown to the contrary and no 
objections are made to the amount. The circuit judge ordered 
that repayment of defendants’ expenditures be made by plain- 
tiffs to defendants. He had the right to so order. The question 
whether, if not paid, the shares upon which such expenditures 
would create an equitable lien, can be sold to satisfy it, is not 
yet before us. 

We may add that plaintiffs’ counsel’s objection that the bill 
did not pray for an accounting is answered by the fact that 
defendants’ answer, though informal, sufficiently fills the pur- 
pose of a cross-bill wherein defendants set up their claims for 
compensation for expenditures in behalf of the common estate. 

G. A. Davis for plaintiffs. 

JT Q Willard for defendants. 
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IN THE MATTER OF THE APPLICATION OF LIN- 
COLN D. SPENCER FOR A WRIT OF MANDAMUS 
AGAINST F. B. McSTOCKER, Collector-General of 
Customs. 


(Case of “The Star of France.“) 


APPEAL FROM Omovrr Jupaxr, First Creourr. 
Susmitrep Marcu 29, 1899. Dromen May 1, 1899. 


Jupp, C.J., FRRAR AND Warre JJ. 


A motion to quash an answer to an alternative writ of mandamus was 
overruled on the ground that the allegation of certain fact in the 
answer was a sufficient bar. The petitioner could not make an 
issue of fact because he had made the same allegation in his pe- 
tition. Held, the proper practice was to dismiss the petition and 
not allow a discontinuance. 


OPINION OF THE COURT BY FREAR, J. 


Petitioner applied for a writ of mandamus to compel respond- 
ent to grant a Hawaiian register for the ship “Star of France” 
which was alleged in the petition to be upon the high seas and 
bound for the port of Honolulu. An alternative writ was issued 
directing respondent to grant the register or show cause to the 
contrary. Respondent answered alleging, among other things, 
that the ship was on the high seas and had not yet arrived at 
the port of Honolulu. Petitioner moved to quash the answer 
for insufficiency among other reasons. This motion was over- 
ruled on the ground that respondent could not be required to 
grant a register until the vessel arrived. Petitioner appealed 
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but withdrew his appeal and moved to be allowed to discontinue 
without prejudice to his right to bring a new action, which mo- 
tion was allowed. Respondent moved to reopen the motion for 
discontinuance on the ground that he had not been present or 
represented when it was allowed, his counsel not having received 
the notice of the date of hearing. The motion for discontin- 
uance was reopened and this and a motion made by respondent 
for a final decree dismissing the writ were heard together. The 
former was allowed, the latter denied. Respondent appealed 
from both rulings. 

If it had appeared from the allegations of the answer alone 
that petitioner was not entitled to a peremptory writ, the over- 
ruling of his motion to quash the answer would clearly be inter- 
locutory and would not entitle respondent to a final decree, for 
petitioner would then be entitled to traverse the allegations of 
the answer. In such cases doubtless the judge might properly 
allow a discontinuance at that stage of the case. But in the 
present case it appears from the allegations of the petition itself 
that the petitioner is not entitled to the writ. He could not, 
therefore, make an issue of fact. He could not deny the truth 
of the remaining allegations of the answer and go to trial on 
them, for the single allegation that the ship was on the high 
seas had been held a sufficient bar, and he could not deny the 
truth of that for he had himself made the same allegation in his 
petition. The decision overruling the motion to quash the re- 
turn was, it is true, interlocutory in a certain sense. It was 
interlocutory in form. But it really disposed of the whole case. 
The decision was in effect that on the undisputed facts the writ 
ought not to be issued. ‘The petitioner could not discontinue 
as of right at that stage. Whether the judge in his discretion 
might properly allow a discontinuance is not so clear. On the 
one hand the result apparently would be the same whether a 
discontinuance were granted the petitioner or a decree of dis- 
missal were granted the respondent. For in either case the peti- 
tioner might file another petition when the ship arrived, and 
perhaps therefore the respondent could not be said to be preju- 
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diced by the allowance of a discontinuance. But on the other 
hand he had acquired some right by the submission of what was 
held to be a crucial question in the case and by the actual decis- 
ion of that question in his favor, and a decree of dismissal would 
at least prevent the bringing of a second suit before the ship 
should arrive. The statute also provides (Civ. L. Sec. 1610): 
“If on the day assigned for answering the order, the party to 
whom it is directed answers and shows sufficient reasons to jus- 
tify his conduct, the complaint shall be dismissed, and the peti- 
tioner shall pay the costs occasioned by the application.” On 
the whole we are of the opinion that the motion for discontin- 
uance should have been disallowed and the motion for a decree 
dismissing the complaint allowed. 

The orders appealed from are reversed and the case is remitted 
to the circuit judge for such further action as may be proper in 
accordance with the foregoing views. 

Kinney, Ballou & McClanahan for petitioner. 

Attorney-General H. E. Cooper for respondent. 
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MARY C. ALDRICH, HELEN B. KING, HARRIET N. 
BROWN, HENRY S. SWINTON, CHARLES E. S. 
SWINTON, HELEN M. SEAL, DOUGLAS K. 
BROWN, and NORMAN BROWN by WILLIAM C. 
KING, their next friend, v. PRISCILLA E. HASSIN- 
GER, HENRIETTA E. ROSS and ANNIE H. TUR- 
TON. 


MARY C. ALDRICH, HELEN B. KING, and NORMAN 
BROWN, a minor, by WILLIAM C. KING, his next 
friend, v. PRISCILLA E. HASSINGER, HENRIETTA 
E. ROSS, ANNIE H. TURTON, HENRY S. SWIN- 
TON, CHARLES E. 8. SWINTON, HELEN M. SEAL 
and DOUGLAS K. BROWN. 


Morton ror REARGUMENT. 
Susmitrep APRIL 5, 1899. Drop May 1, 1899. 


Jupp, C. J., Wuitine, J., anp R. D. Surman, Esd., or rue Bar, 
IN PLACE OF FREAR, J., ABSENT. 


Where a bill of revivor states facte showing that a party plaintiff 
who was a minor at the institution of the original suit has attained 
his majority and the answer shows that such minor claims rights 
adverse to the other plaintiffs, he may have his name stricken 
from the record as a party plaintiff in the original suit. 


Although as a general rule a bill of revivor puts in issue only the que 
tion of who the heirs or representatives of the deceased party are, 
and no new matter on the merits df the original suit should be set 
forth in the answer nor relief, which goes to the merits of the 
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original suit prayed for, yet where such answer shows that the 
party filing it has interests adverse to those of the other plaintiffs 
such matter may then be material in determining whether or not 
such defendant in the bill of revivor is entitled to have his name 
stricken from the records as a party plaintiff in the original suit. 


Where it appears from the whole record that a party having such ad- 
verse interests to the other parties plaintiff has had his name etrick- 
en from the record as a party plaintiff by this court on an appeal 
from a decree on the merits of such original suit, and has there- 
after. when again brought before the court on other proceedings, 
sought to contest the claim of the other parties plaintiff, he is en- 
titled to have his day in court on such adveree claim. 


OPINION OF THE COURT BY R. D. SILLIMAN, ESQ. 


This is an application for reargument of the decision reported 
on page 682, Vol. 11 Haw. R. 

The grounds of the motion are that the decision embraces 
points that were not argued by counsel, determines a matter not 
in issue between the parties and not before the circuit court 
below nor before this court on appeal. 

There were two appeals of Douglas K. Brown before this 
court at the time of the hearing of October 17th, 1898, one 
entitled as the first above, being an appeal from a pro forma 
decree, dismissing the bill of the plaintiffs, the other entitled 
as the second above, being an appeal from a decision and decree 
of the first judge of the circuit court, striking certain matter 
from the answer of said Douglas K. Brown to plaintiff’s amended 
bill of revivor and ordering that the original suit, commenced 
on November 10th, 1891, by Mary C. Aldrich, Helen B. King, 
Harriet N. Brown, Henry S. Swinton, Charles E. S. Swinton, 
Helen M. Seal, Douglas K. Brown and Norman Brown by 
William C. King, their next friend, v. James Smith be revived 
against Priscilla E. Hassinger, Henrietta E. Ross and Annie H. 
Turton as substituted defendants and do stand in the same plight 
and condition as at the time of the death of said W. James 
Smith. 
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The secund appeal only was argued and submitted at the hear- 
ing of October 17th and the matters decided were raised only 
by that appeal. There is therefore an error in the title to the 
decision reported on page 682 of Vol. 11 Haw. R. The title 
of that decision should be as the second title above. 


At the time the original suit was commenced Douglas K. 
Brown, then a minor, was made a party plaintiff by William C. 
King, his next friend. On May 15th, 1897, a bill of revivor 
was filed setting forth that the defendant in the original suit, 
W. James Smith, died in Honolulu, March 22, 1896, that Pris- 
cilla E. Hassinger, Henrietta E. Ross and Annie H. Turton 
were the heirs at law of said W. James Smith, and asking that 
the original suit be revived against them. This bill of revivor 
was signed by William C. King alone and no decree was made 
reviving the suit but the suit was proceeded with on the merits 
as though properly revived, and a decree on the merits was made 
and entered in favor of the plaintiffs. From this decree the 
defendants appealed to this court. 


Douglas K. Brown, who had been made a party plaintiff by 
next friend, filed a motion stating that he was no longer a minor 
and asking leave to enter his appearance in his own behalf and 
at the same time filed a plea asking that his name be stricken 
from the record as plaintiff. An answer to this plea was filed 
setting up laches of said Brown and other matters. After argu- 
ment it was decided that Douglas K. Brown’s name should be 
stricken from the record as a party plaintiff that the decree 
appealed from should be vacated, and the bill remanded to a 
judge of the circuit court for such amendments as plaintiffs 
might be advised to make and such further proceedings as might 
be necessary. Thereupon the plaintiffs in the second above en- 
titled cause filed an amended bill of revivor setting forth the 
same facts as the original bill of revivor and also in addition 
other facts immaterial, upon the inquiry as to who were the 
heirs at law of W. James Smith but showing changes in the 
status of several of the plaintiffs since the original bill was filed. 
Among other things it was alleged that Douglas K. Brown had 
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become of age since the filing of the original bill and declined 
to join in said amended bill of revivor. The bill prayed that the 
suit be revived and for general relief. Douglas K. Brown filed 
an answer to the amended bill of revivor admitting certain alle- 
gations thereof and setting forth facts that clearly showed his 
adverse interests to the other parties plaintiff to the original suit, 
and asking for reliéf adverse to the interests of such other plain- 
tiffs and also adding a prayer for such general relief as the case 
might require. 

We are of the opinion that it is apparent from the record be- 
fore us that Douglas K. Brown was wrongly made a party plain- 
tiff in the original suit as revived, that the conclusion arrived at 
on the former hearing it within the issues raised by the plead- 
ings then before us, dnd as the only question argued upon the 
former hearing was whether said Douglas K. Brown was prop- 
erly made such party plaintiff, the motion for a reargument is 
denied. 

Kinney, Ballou & McClanahan for the motion. 

J. T. DeBolt, contra. 
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S. AHMI v. JAMES ASHFORD and A. V. MARCIAL. 
APPEAL FROM Circuit Jupex, First Court. 
SUBMITTED APRIL 4, 1899. Deorwep May 4, 1899. 


Jupp, C.J., Feear ann Wuitine, JJ. 


A grant of a remedy at law by a statute which is merely permissive 
does not exclude or abrogate a similar remedy previously existing 
in equity. 


A subsequent vendee is not a proper party to a suit in equity by a 
prior vendee against the common vendor to recover the first deed. 


OPINION OF THE COURT BY FREAR, J. 


The allegations in the bill are substantially as follows: In 
October, 1897, the defendant James Ashford executed and de- 
livered to the plaintiff a deed of conveyance of certain parcels 
of land in Wailuku, Maui, known as the “J. B. Kanana” lands 
theretofore owned by the said Ashford. The consideration was 
$2200. Five hundred dollars were paid in cash and the remain- 
ing $1700 secured by plaintiff’s mortgage. At defendant Ash- 
ford’s request, the deed was placed in his hands to send to Canada 
for the purpose of procuring his wife’s release of dower. The 
deed was never returned to the plaintiff and is not recorded. On 
December 8, 1897, the defendant Ashford wrote to plaintiff stat- 
ing that it was out of his power to complete the sale of the 
Kanana property to him, for reasons asserted, and tendered the 
$500 received and plaintiff’s note for the balance. These were 
refused. On that date Ashford executed and delivered to the 
other defendant, A. V. Marcial, a deed of conveyance of this 
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land, for the consideration of $2500. This deed was duly re- 
corded. The grantee had actual notice of the prior conveyance. 

The prayers of the bill are (1) that defendant Ashford be 
ordered to surrender to the court the deed executed by him to 
plaintiff in order that it may be recorded in the registry of public 
conveyances. (2) That defendant A. V. Marcial be ordered to 
surrender to the court for cancelation the deed made by Ashford 
to him. The defendant Ashford made no answer and the bill 
was decreed to be taken as confessed, &c. The defendant Marcial 
demurred to the bill, which demurrer was sustained and the bill 
dismissed on the ground that plaintiff has a complete and ad- 
equate remedy at law against defendant Marcial by an action of 
ejectment, if he (the plaintiff) is not in possession, or by the 
statutory action to quiet title if he is in possession. 

It does not appear whether the plaintiff is in possession or not. 
Tf he is not, it is clear that he cannot come into equity, for he 
has an adequate remedy at law by an ordinary action of eject- 
ment, as held by the circuit judge. But if he is in possession, even 
though he may have an adequate remedy at law by the statutory 
action to quiet title, it does not follow that he cannot come into 
equity. For, the statutory remedy is merely permissive and 
does not exclude or abrogate the remedy, if any, previously ex- 
isting in equity. 1 Story, Eq. Jur. Sec. 80; 1 Pom. Eq. Jur. See. 
182; Harrington v. Utterback, 57 Mo. 519; see also Kahoiwat 
v. Limaeu, 10 Haw. 507. Therefore, so far as this ground of 
demurrer alone is concerned, if equity would have had jurisdic- 
tion but for the statute, it would still have it, and the demurrer 
should have been sustained; as it was, because the bill did not 
show that plaintiff was in possession, but it should have been 
sustained with leave to the plaintiff to amend, if he could, by 
alleging that he was in possession, and not, as was done, with 
the dismissal of the bill forthwith. 

But might not the demurrer have been sustained and the bill 
dismissed forthwith upon some other ground. There were two 
other grounds of demurrer. One was misjoinder of parties. 
Plaintiffs counsel in argument assumed that this suit was, or was 
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analogous to, one for specific performance, and that therefore, 
leaving out the question of the cancelation of Marcial’s deed 
entirely and regarding the bill as one solely to compel the de- 
livery of the other deed by Ashford, still Marcial ought to be a 
party on the ground that he took his deed with notice. If this 
were a bill for specific performance this reasoning might be 
sound, because in such case something might be required to be 
done by Marcial, as the execution of a deed by him to the plain- 
tiff, his taking with notice being considered as making him in a 
certain sense a trustee for the plaintiff. See 1 Story, Eq. Jur. 
Sec. 784; Fry, Spec. Perf. Sec. 135; 1 Dan.; Cr. Pl. & Pr. 231 
and notes. But this is not a bill for specific performance. It is 
a bill for delivery of a deed. Nothing is required to be done by 
Marcial so far as this deed is concerned. Marcial is not a neces- 
sary or a proper party as to this part of the bill. It is not con- 
tended, and we presume properly so, that Ashford is a proper 
party as to the other part of the bill. Therefore we have here 
two distinct matters, one against Ashford and one against Mar- 
cial, each of which might be the subject of a separate suit, neither 
defendant being a proper party to a suit for the relief sought 
against the other. Perhaps multifariousness would have been 
the better ground upon which to have taken advantage of this 
error. But misjoinder of parties may cover it, at least it was 
assumed in argument that it did. On this ground the bill should 
be dismissed as to defendant Marcial. 

The decree appealed from dismissing the bill as to defendant 
Marcial is affirmed. 

J. MH. Kaneakua and J. L. Kaulukou for plaintiff. 

C. Brown for defendant Marcial. 
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MANU KAPULE, ANNA LEWI, DANIELA KAPULE, 
MARIE KAPULE and LOUISA KAPULE, infant, by 
her Guardian ad litem v. MOKUHIWA and KAHUE, 
her husband. 


APPEAL FROM Decrees or Circuit Junar, Szconp CInourr. 
Susmirrep Marcu 30, 1899. DeorEp May 8, 1899. 


Jupp, C. J., FRRAR AND Wuitina, JJ. 


An answer to a bill in equity should be signed by respondent, and 
sworn to by him, unless the oath be waived by the bill, 


An unsworn answer, signed by an attorney for defendants, is no an- 
Bwer. 


A receipt for money by a wife in part payment of land of his wife, her 
name being written by her husband and crossmark affixed by her, 
she having agreed verbally to the sale, and the party purchasing 
immediately entering into possession of the premises, binds the 
wife, and entitles the purchaser or his heirs to a decree of specific 
performance. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a bill for specific performance. The circuit judge dis- 
missed the bill on the ground that Mokuhiwa, the defendant, 
did not bind herself to execute the deed for the conveyance of 
the land in question, saying: “There is a doubt in my mind as 
to the genuineness of the cross mark against Mokuhiwa's name, 
for there was no witness to it.” 

The decree dismissing the bill is appealed from by plaintiffs. 
The substantial facts alleged in the bill and sustained by the 
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evidence are, that Mokuhiwa being possessed in her own right 
of the land described in Royal Patent numbered 6700, situate 
in Waiehu, District of Wailuku, Maui, agreed orally, together 
with her husband Kahue, to sell the land to Kapule for five hun- 
dred dollars. This was in 1891. Plaintiffs are the children and 
heirs at law of Kapule who died intestate. One hundred dollars 
in cash was paid by Kapule soon after the agreement was made. 
The receipt for the one hundred dollars is as follows: 

“We two have received one hundred dollars from Kapule, 
money for the sale of a certain piece of land.of Mokuhiwa for 
five hundred dollars. One hundred dollars is paid, four hundred 
dollars remain. For the truth of this money received by us on 
this 21st day, M. 1891. 


Mokuhiwa kona her 
X X 
Kahue.“ kaha or mark 


There were introduced in evidence about twenty-eight re- 
ceipts, mainly being for money advanced by plaintiffs to pay 
interest on the mortgage on the land, and taxes. Some of them 
have Mokuhiwa’s name alone signed to them; some have Ka- 
hue’s name; and some of the receipts bear both names. One re- 
ceipt is signed by W. R. Castle and dated September 1, 1893, in 
which he acknowledges the payment of $350, fully explained 
by the testimony to be money paid in plaintiffs’ behalf for in- 
terest and principal on a mortgage which was upon the land 
when Kapule bought it. 

Plaintiffs tendered $63.50 to the defendants being the balance 
alleged to be due, but it was declined. 

Plaintiff’s father Kapule entered into possession of the prem- 
ises in 1891, and plaintiffs, his heirs, are still in possession 
The original ownership of the land by Mokuhiwa and the rela- 
tionship of plaintiffs to Kapule are admitted. 

The first point raised by the appeal is the overruling of plain- 
tiffs’ motion to strike defendants’ answer from the files because 
it is not signed by the parties or either of them, and is not 
sworn to. 
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The general rule is that the answer of the defendant must 
be signed by him. 1 Beach, Equity, Sec. 355; Dan., Ch. Pr., 
Sec. 733; Denison v. Bassford, 7 Paige 390. And we might 
quote other authorities but they are unnecessary since our 
statute, Section 1501, Civil Laws, provides explicity that “an 
answer shall be supported by oath unless waived by the adverse 
party.” This is the latter part of the section which reads: “A 
defense in equity shall be made by demurrer, plea or answer.” 


In this case the answer was signed “Mokuhiwa and Kahue by 
their attorney, J. Mahiai Kaneakua.” It was not sworn to. It 
does not bind the conscience of the respondent and is no answer. 
We cannot find by it that Mokuhiwa denies that she signed the 
receipts for the purchase money on the contract of sale. 

Have the plaintiffs proved a contract for a sale of land suffi- 
ciently to entitle them to relief, 


The oral agreement for the sale of the land is well established. 
Mokuhiwa and Kahue sought Kapule as a purchaser and agreed 
to sell the land to him for five hundred dollars, as a mortgage 
thereon made by Mokuhiwa to W. R. Castle was advertised to 
be foreclosed. 

Somewhat later, the first payment of one hundred dollars was 
made. Manu Kapule says that he was present when the sale 
was discussed and agreed to by defendants to his father Kapule; 
that he “saw the receipt above recited signed by Mokuhiwa and 
Kahue.” He does not say that she wrote her name herself. It 
closely resembles the handwriting of Kahue and was undoubtedly 
written by him, but if Manu’s testimony is true, and it is not de- 
nied, that he “saw her sign” the receipt he must mean that she 
signed it by making her eross-mark. She being present when 
her name was written by Kahue even if he made also her cress- 
mark it is legitimate to infer that she authorized her husband 
to sign her name . 

It is contended that this receipt does not sufficiently describe 
the land to enable the court to decree specific performance of 
the contract of sale. Another paper in evidence reads “Septem- 
ber 21, A. D. 1891, I Mokuhiwa and M. Kahue we two whose 
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names are written above, agree to sell a certain piece of land 
situate at Kumuwiliwili, Waiehu, Maui, to Kapule for five hun- 
dred dollars if we truly receive it and if he pays it fully, it will 
become Kapule’s absolutely. For the truth of this we hereby 
sign our own names. 
Mokuhiwa her 
x 


Kahue.” mark 


This paper, if its execution was duly proven, would supply the 
deficiency as to the description of the land for which the one 
hundred dollars was paid, for it gives the name of its locality. 
But upon an examination of the evidence sent up we do not find 
any testimony proving it. The names written indeed resemble 
the signatures affixed to the receipt for one hundred dollars. 
But the failure to prove its execution does not avail the de- 
fendants. There is on file a written admission by the parties 
that Apana 4 of the land in question contains 3.49 acres and that 
said Apana 4 is situated at Kumuwiliwili, Waiehu, Maui. 
Moreover it is in evidence that Kapule and family after him, 
took possession of this very piece of land, which, according to 
Aylett v. Keaweamahi, 8 Haw. 320-329, is evidence of identifi- 
cation of the land, and shows part performance. 

The circuit judge relied upon the case of Opunui v. Kauhi, 
8 Haw. 649. In that case the woman, whose separate estate the 
land in question was, expressly declined to sign the contract of 
sale, and she also declined to direct her husband to sign for her. 

It was not necessary that Mokuhiwa should have signed every 
receipt for the money. All of the circumstances convince us 
that Mokuhiwa was a willing party to the agreement to sell, and 
that the plaintiffs have a clear right to the relief prayed for. 

If the plaintiffs have not paid the full amount of the purchase 
money, reference may be made to the clerk to compute the same 
and to report thereon. On the coming in of this report an ap- 
propriate decree will be made. 

G. Hons and Robertson & Wilder for plaintiffs. 

J. M. Kaneakua for defendants. 
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A. MOURITZ v. MARY LEWIS (KUMUKAHI, her hus- 
band) and ISAAC COCKETT. 


Aorrox to Quiet Trriz. Susmisston or CASE WITHOUT Action. 
Susmirrzep January 23, 1899. Dromen May 22, 1899. 


Jupp, C. J., Warrine, J., ann Crrcurr JUDGE STANLEY, IN PLACE 
or FRHAR, J., ABSENT. 


A devise to John, and if he dies.and leaves no living son, then to 
his sister Elizabeth, first, and if she has died, to her sisters then 
living with their daughters and gtanddaughters share and share 
alike. Bllzabeth survived John. Held, on the death of John with- 
out a son living an estate in fee passed to Elizabeth. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a submission of a case without action and the facts are 
succinctly as follows: On August 18, 1879, there was granted 
to one Isaac Lewis (Aikake Lui) by Royal Patent No. 7232, the 
Ahupuaa of “Mapulehu,” Kona, Island of Molokai. The land 
had been awarded to Isaac Lewis by Kuleana Helu 3218, Apana 
1, of a previous date, and the patent was taken out and the gov- 
ernment commutation paid by Elizabeth Cockett nee Lewis. 
Afterwards the said Elizabeth Cockett and her husband Charles 
Cockett conveyed the land to one James D. Cockett who with 
his wife conveyed the same to J. A. Magoon, who conveyed the 
same to Arthur Mouritz the plaintiff in this case. Elizabeth and 
Charles Cockett also conveyed the said land to the said A. 
Mouritz by conveyance of the same date as the deed of Magoon. 
The above named Isaac Lewis deceased some time previous to 
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the first day of February, 1861, leaving a will in the Hawaiian 
language which was duly admitted to probate on the island of 
Maui. A copy of the will is attached to the submission. The 
devisee in said will named as John Isaac Lewis or John I. Lewis, 
the son of the said patentee, deceased after the death of the 
testator, leaving no children whatsoever surviving him, male or 
female, never having had issue. No father or mother survived 
him. The defendants are Mary Lewis, sister of the said Eliza- 
beth Lewis Cockett and Isaae Cockett, son of said Elizabeth 
Cockett, Elizabeth being still alive. 

The question submitted to this court is: What title, if any, 
did Dr. Mouritz acquire and have in and to the Ahupuaa of 
“Mapulehu” by virtue of the said conveyances to him? 

The first six articles of the will of Isaac Lewis dispose of 
certain real and personal estate, and are not necessary to be con- 
sidered here. The seventh article is translated as follows: All 
other property, real and personal, of whatever nature and not 
included in any of the above articles (mahele) and not disposed 
of previous to the making of this will, and also the piece of bread- 
fruit land in the ili of Punaula given to my wife, all this remain- 
ing property is for my son John Isaac Lewis.” (Then follows a 
caution to the heirs or devisees to perfect their titles less than 
allodial under the awards). “I further direct that the Ahupuaa 
of Mapulehu devised to my son is not to be sold by him, but it 
is to be kept for the comfort (or sustenance) of my family, but 
if my son dies and if he leaves no son living, then this land shall 
descend to his sister Elizabeth Lewis, first, and if she has died 
then it goes to her sisters then living, and her daughter and 
daughters (granddaughters) they to share equally.” 

The land or Ahupuaa of “Mapulehu” not being specially de- 
vised by the first six articles of the will is included in Article 
Seven and goes to the residuary devisee John Isaac Lewis. The 
will at first devises the land to John without words of limitation; 
but the devise is limited by the further words “but if my son 
dies without leaving a son living, then the land is to descend to 
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his sister Elizabeth, &e. The law of nature makes it certain 
that John would at some time or other die and whenever he 
died, be it during the lifetime of the testator or after his death, 
and he leaves no son living, then the land goes to Elizabeth, &c. 
John died after the testator, leaving no son. Elizabeth is still 
alive. The life estate ending, the land then went to Elizabeth, 
her remainder became vested. 

What is the estate of Elizabeth in the land? The will says 
further, “But if Elizabeth. has died (ina ua make ia) then the 
land goes to her sister, Kc. The time of Elizabeth’s death re- 
ferred to must be the time when John died. It could not mean 
the death of the testator, for John was to have the land from 
and after that event, and Elizabeth would have to wait John’s 
death in order to make it certain that he left no son. It is not 
necessary to decide how the estate would have gone if Elizabeth 
had died before John. She was alive at John’s death without a 
son and took the estate absolutely, the contingency being ex- 
hausted and without further limitation or devise over. Hawkins 
on Wills, p. 254, states the law thus: “A bequest to C for life 
and then to A and in case of his death to B, is a gift absolute to 
A unless he dies during C's life.“ A devise of real estate would 
be governed by the same rule. Hdwards v. Edwards, 9 Eng. 
L. & E., 232, Rule 3. 2 Jarman on Wills, 757, Fifth Ed. “Ina 
ua make ia,” translated “But if she has died” is in the past tense 
and refers to John’s death and not to the death of the testator. 
The context makes it clear that the death referred to was John’s 
death without a son living, when the land should go to Elizabeth, 
and that the testator intended that the devise of Elizabeth’s sis- 
ters should take effect in case she was not alive at John’s death, 
and in such case by way of substitution for Elizabeth. But 
Elizabeth was alive and so took the estate. 

We therefore hold that John Isaac Lewis having died after 
the testator, without a son living, his sister Elizabeth surviving 
him and took an absolute estate in fee simple of the land in ques- 
tion and conveyed that estate to the plaintiff, Arthur Mouritz. 
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This is in conformity with the rulings in Hemen v. Kamakaia, 
10 Haw. 551, and Brown v. Brown, 11 Haw. 47. 

Kinney, Ballou ck McClanahan for plaintiff. 

©. F. Peterson for defendant. 


IN THE MATTER OF THE GUARDIANSHIP OF KA- 
LUA KAPUKINI, a Spendthrift. 


ArrRAL From Crrouit June, FIRST CTROurr. 
Susmirrep January 25, 1899. Decmep May 31, 1899. 


Jupp, C.J., Wurtine, J., anD CI ROurr Jupcr STANLEY, IN PLAGE 
or FREAR, J., ABSENT. 


Marriage of a female ward under guardianship as a spendthrift does 
not of itself terminate such guardianship, but the guardian may 
be discharged “by any judge in probate when it shall appear to 
him, on the application of the ward, or otherwise, that said 
guardianship is no longer necessary.” (See Civil L., Section 1975.) 

The court denied motion to discharge guardian. 


OPINION OF THE COURT BY WHITING, J. 


In 1886 the probate records of the Supreme Court, now in the 
Circuit Court of the First Judicial Circuit, show that a guardian 
was appointed over Kalua Kapukini, she then being a minor. 
In 1889 the guardian died and, on October 9, 1889, J. A. 
Magoon was appointed her guardian. In 1892 Kalua became of 
age, but took no steps to have the guardian’s accounts settled 
and the guardian discharged until December, 1893. On Feb- 
ruary 2, 1894, the accounts of the guardian were found correct 
and on the same day J. A. Magoon filed his petition to be ap- 
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pointed guardian of Kalua on the statutory grounds of her being 
a spendthrift. Kalua also filed, on February 3, 1894, her peti- 
tion asking that if the court finds that she cannot keep, control 
or take charge of her property, then, that R. Makahalupa be ap- 
pointed her guardian. On February 20, 1894, a hearing was 
had and the court, the First Circuit Judge in probate, appointed 
J. A. Magoon as guardian of Kalua, a spendthrift. Kalua was 
present and also was represented by counsel, and testimony was 
taken on her behalf. Kalua became of age in April, 1892, and 
since the appointment of a guardian over her as a spendthrift, 
she has married, and is now living with her husband. The ward, 
Kalua, now petitions for revocation of guardianship and removal 
of guardian for cause stated in the petition and also for termina- 
tion of the guardianship on the ground that the marriage of the 
ward operated as a matter of law to terminate the relation of 
guardian and ward and to discharge the guardian. The First 
Circuit Judge denied the petition and the ward appealed. 

Our statute relating to guardians and wards, provides that “the 
marriage of any female who is under guardianship as d minor, 
shall operate as a legal discharge to her guardian; and the 
guardian of any insane person or spendthrift may be discharged 
by any judge of probate, when it shall appear to him, on the 
application of the ward, or otherwise, that said guardianship is 
no longer necessary.” (Section 1362 Comp. L., Section 1975 
Civil L.) 

This section confines its declaration that the marriage of the 
ward shall operate as a legal discharge to her guardian to cases 
where the ward is under guardianship ds o minor. At the same 
time the marriage of a female ward, even though the reason of 
the guardianship was that she was a spendthrift, of necessity ter- 
minates the guardianship so far as her person is concerned. The 
power which our statute (Section 1355 Comp. L.) gives to, and 
the duty which it imposes upon, the guardian of a spendthrift, 
that he “shall have the care and custody of the person of the 
ward,” is inconsistent with the ward’s relation to her husband. 
“The marriage of a ward of either sex of necessity terminates the 
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guardianship over the ward’s person. This principle is of univer- 
sal acceptance so far as applied to the person of a female ward, 
whether she marry a minor or an adult, for her relation to a 
husband is inconsistent with the power of a guardian over her 
person.” Woerner on Guardianship, pp. 335, 336. “The lawful 
marriage of any ward, whether male or female, must necessarily 
affect the rights of the guardian. So far as the ward’s person 
is concerned, there can be no question that the guardianship ends. 
Marriage is paramount to all other relations, and its proper con- 
tinuance being inconsistent with the guardianship of the person, 
the latter yields to it, whatever may be the sex of the ward.” 
Schouler’s Dom. Rel., p. 425. 

The guardianship of the petitioner, so tar as it concerned her 
person, terminated upon her marriage. But so far as her prop- 
erty is concerned, the same reasons do not exist in favor of the 
termination of the guardianship. It may be that prior to the en- 
actment of the Married Woman’s Act of 1888, it could properly 
be said that the reason for guardianship over a woman’s property 
ended with her marriage, because at that time the husband was 
practically the owner, or at least held full control, of all of the 
wife’s property; but since the passage of that Act the wife has 
full control of all her property, excepting only as to the selling 
or mortgaging of real estate, in which cases her husband’s con- 
sent is necessary. Although she cannot sell or mortgage her 
lands, she can lease the same for any term of years either for a 
yearly rental or for a lump sum, and in this way a woman, if she 
is inclined to do so, can as successfully lessen and waste her estate 
as by selling or mortgaging. The necessity for the guardianship 
of her property, if she is a spendthrift, is not in any material 
degree lessened by reason of her marriage; nor is there any in- 
consistency between the two relations, i. e., of guardianship of 
estate, and of marriage. The rule laid down in some jurisdic- 
tion that the marriage of a female ward does terminate the 
guardianship over her estate, is probably based upon the fact that 
in those jurisdictions the husband possesses common law rights 
and privileges over his wife’s property. Woerner, in making the 
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statement above quoted, adds: “And at common law the guard- 
ianship of a female ward is terminated, in respect of her estate 
also, by her marriage to an adult, because the wife’s property 
is vested in or under the control of her husband.” Ib., p. 336. 
And Schouler, in like manner, remarks, But as to the estate the 
rule, in view of late married women’s statutes, is not so clear,” 
P. 425. 

Marriage of a female ward under guardianship as a spendthrift 
does not of itself operate as a termination of the relationship of 
guardian and ward, nor operate as a legal discharge of the guard- 
ian, but as the statute provides, it must be made to appear by 
proper application to the judge of probate, that such “guardian- 
ship is no longer necessary.“ 

The ward also in support of her petition urged that no ground 
now exists for such guardianship and that she is not a spend- 
thrift, and that she as well as her husband is perfectly com- 
petent to manage and control her own property, and further that 
at the time of the appointment of a guardian over her and her 
estate as a spendthrift no ground then existed and no evidence 
was then produced to give the probate judge jurisdiction. As 
before stated a full hearing was had, the spendthrift Kalua was 
present and was also represented by counsel, and the circuit 
judge in probate had full jurisdiction; evidence was then taken 
but the reported evidence is meagre. The adjudication of Kalua 
as a spendthrift was by a court of competent jurisdiction after 
hearing, and it is not now open to the petitioner to have a re- 
opening and review of the proceedings and evidence had on the 
petition for the guardianship. 

Kalua having been adjudged a spendthrift and guardianship 
ordered, the question arises whether she has ceased to be a spend- 
thrift, and is the evidence now produced such as to warrant a 
cireuit judge in probate in declaring “that such guardianship is 
no longer necessary.” As to this the probate judge says: 

“Tt is not for me to review the evidence upon which the court 
based its original order or to pass upon its sufficiency or other- 
wise. I must and do assume that the court was satisfied upon the 
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evidence before it that Kalua Kapukini was at that time a spend- 
thrift within the meaning of the law, and that she was in fact 
such spendthrift. The presumption is that the necessity for the 
guardianship continues until the contrary is shown, and the bur- 
den of proving that there is no reason now for its continuation 
is on the ward. The evidence adduced at this hearing does not 
satisfy me that the guardianship is no longer necessary. On the 
contrary, it shows that the ward is addicted to excessive drinking 
and gaming; as I believe, the sole reason that she has not by 
reason of such drinking and gaming, so spent, wasted or lessened 
her estate as to expose herself to want and suffering, is that she 
and her property have been under the control of a guardian. I 
believe, further, that if this petition were now granted, and she 
given full control of her property, she would in a short period 
of time wholly spend and waste her estate in consequence of her 
excessive drinking and gaming. This, in my opinion, is a mate- 
rial consideration,—it was for the protection of just such persons 
that the statute was enacted. 


“So far as the removal of Mr. Magoon as guardian is concern- 
ed, no cause has been shown therefor. I find from the evidence 
and counsel for the ward in his concluding argument admitted 
it to be true, that Mr. Magoon’s management of the ward’s estate 
has been prudent and careful, and that he has kept the expendi- 
tures of the ward and of the maintenance of the property well 
within the income. 

“The petition to terminate the guardianship over the ward’s 
property, and to remove the present guardian is denied.” 


We agree with the conclusions arrived at by the circuit judge 
in probate. It is true that Kalua, the ward, has hot had as large 
an annual allowance as the income of the estate warrants, but 
an. application to the circuit judge would probably result in her 
receiving a much larger allowance for her support and main- 
tenance than she has heretofore received. The guardian has in- 
creased the estate by investing a part of the income as it ac- 
cumulated and thus turned it into principal; but how far this 
application of income to increase the principal should be carried 
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by a guardian in any particular estate, is a question that lies 
largely within the control and supervision of the probate judge, 
who can direct and order a larger or less allowance to be made to 
the ward according to her needs and wishes even and the condi- 
tion of the estate. 


The appeal is dismissed. 


Humphreys & Gear for petitioner. 
Magoon & Silliman for the guardian, respondent. 
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The Constitution of the United States was designed to meet the re- 
quirements of a sovereign nation and must be construed with 
reference to recognized principles of municipal and international 
law; it implies the power to acquire territory by cession or con- 
quest, and that power carries with it all necessary and proper 
incidental powers; among these is the power, recognized by the 
law of nations and founded on necessity, to permit, either through 
inaction or by positive provision, the government of a newly ac- 
quired country to continue for such reasonable time as may be 
deemed necessary and proper by the political department of the 
acquiring government; and this is so whether the country is ac- 
quired by conquest or cession, by treaty or joint resolution. 
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The Joint Resolution of Congress to provide for annexing the Hawaiian 
Islands to the United States provided, among other things, that, 
“Until legislation shall be enacted extending the United States 
customs laws and regulations to the Hawaiian Islands the existing 
customs relations of the Hawaiian Islands with the United States 
and other countries shall remain unchanged.” Held, that until 
such legislation by Congress the government of Hawaii may law- 
fully collect the customs duties prescribed by its laws, notwith- 
standing the provisions of the Constitution of the United States 
that, all duties, imposts and excises shall be uniform throughout 
the United States“ and “nor shall vessels bound to, or from, one 
State, be obliged to enter, clear, or pay duties in another” and even 
if the words United States“ and “State” in said provisions are to 
be construed as including, for the purposes of ordinary or per- 
manent legislation, the territory belonging to the United States as 
well as the several States proper. 


OPINION OF THE COURT BY FRHAR. J. 


These are actions, the first for $30,315.57, the second for 
$11,305.06, moneys alleged to have been had and received by 
the defendant to the use of the plaintiffs respectively, namely, 
moneys collected by the defendant as customs duties at Hono- 
lulu since the annexation of Hawaii to the United States and 
paid by the plaintiffs under protest. These moneys are alleged 
to have been collected at divers times in the first complaint from 
August 15, 1898, to January 26, 1899, and in the second com- 
plaint from September 28, 1898, to February 1, 1899. The 
complaints contain the various allegations required by our statute 
(Civ. L. Sec. 1585) relating to suits against the government and 
further allegations to the effect that in pursuance of a Joint Reso- 
lution of the Congress of the United States approved July 7, 
1898, the Hawaiian Islands did, on August 12, 1898, the date of 
the transfer of sovereignty, become a part of the territory of the 
United States; that no military conquest of said islands by the 
United States has ever taken place; that the said islands have not, 
nor has the said port of Honolulu, ever been under the control 
of the military forces of the United States; that more than a 
reasonable time has elapsed for the Congress of the United States 
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to legislate concerning the imposition in the Hawaiian Islands 
of the tariff in force in the United States, and for a collector to 
assume control of the port of Honolulu in pursuance of such legis- 
lation; and that in said Joint Resolution, the said Congress did 
enact positive legislation concerning the customs laws of the 
Hawaiian Islands, which legislation is unconstitutional and void. 

The defendant demurred in each case on a number of grounds, 
only one of which is relied on—the general one that the com- 
plaint does not state facts sufficient to constitute a cause of ac- 
tion. 


The substantial question raised is whether the Hawaiian Gov- 
ernment could continue after the annexation of these islands to 
the United States to collect duties at the rates prescribed by Ha- 
waiian laws in force immediately before annexation, the conten- 
tion of the plaintiffs being that this is prohibited by the following 
clauses of the Constitution of the United States: 


“Al duties, imposts and excises shall be uniform throughout 
the United States (Art. 1, Sec. 8); “nor shall veasels bound to, 
or from, one State, be obliged to enter, clear, or pay duties in 
another” (Art. 1, Sec. 9). 


The Joint Resolution referred to is as follows: 


“Joint Resolution to provide for annexing the Hawaiian Islands 
to the United States. 

“Whereas the Government of the Republic of Hawaii having, 
in due form, signified its consent, in the manner provided by its 
constitution, to cede absolutely and without reserve to the United 
States of America all rights of sovereignty of whatsoever kind 
in and over the Hawaiian Islands and their dependencies, and 
also to cede and transfer to the United States absolute fee and 
ownership of all public, Government, or Crown lands, public 
buildings or edifices, ports, harbors, military equipment, and all 
other public property of every kind and description belonging 
to the Government of the Hawaiian Islands, together with every 
right and appurtenance thereunto appertaining: Therefore, 

“Resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That said 
cession is accepted, ratified, and confirmed, and that the said 
Hawaiian Islands and their dependencies be, and they are hereby, 
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annexed as a part of the territory of the United States and are 
subject to the sovereign dominion thereof, and that all and 
singular the property and rights hereinbefore mentioned are vest- 
ed in the United States of America. 

“The existing laws of the United States relative to public lands 
shall not apply to such lands in the Hawaiian Islands; but the 
Congress of the United States shall enact special laws for their 
management and disposition; Provided, That all revenue from 
or proceeds of the same, except as regards such part thereof as 
may be used or occupied for the civil, military, or naval purposes 
of the United States, or may be assigned for the use of the local 
government, shall be used solely for the benefit of the inhabitants 
oi the Hawaiian Islands for educational and other public pur- 
poses. 

“Until Congress shall provide for the government of such isl- 
ands all the civil, judicial, and military powers exercised by the 
officers of the existing government in said islands shall be vested 
in such person or persons and shall be exercised in such manner 
as the President of the United States shall direct; and the presi- 
dent shall have power to remove said officers and fill the vacan- 
cies so occasioned. 

“The existing treaties of the Hawaiian Islands with foreign 
nations shall forthwith cease and determine, being replaced by 
such treaties as may exist, or as may be hereafter concluded, be- 
tween the United States and such foreign nations. The munici- 
pal legislation of the Hawaiian Islands, not enacted for the fulfill- 
ment of the treaties so extinguished, and not inconsistent with 
this joint resolution nor contrary to the Constitution of the Unit- 
ed States nor to any existing treaty of the United States, shall 
remain in force until the Congress of the United States shall 
otherwise determine. 

“Until legislation shall be enacted extending the United States 
customs laws and regulations to the Hawaiian Islands the exist- 
ing customs relations of the Hawaiian Islands with the United 
States and other countries shall remain unchanged. 

“The public debt of the Republic of Hawaii, lawfully existing 
at the date of the passage of this joint resolution, including the 
amounts due to depositors in the Hawaiian Postal Savings Bank, 
is hereby assumed by the Government of the United States; but 
the liability of the United States in this regard shall in no case 
exceed four million dollars. So long, however, as the existing 
Government and the present commercial relations of the Ha- 
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waiian Islands are continued as hereinbefore provided said Gov- 
ernment shall continue to pay the interest on said debt. 

“There shall be no further immigration of Chinese into the 
Hawaiian Islands, except upon such conditions as are now or 
may hereafter be allowed by the laws of the United States; and 
no Chinese, by reason of anything herein contained, shall be 
allowed to enter the United States from the Hawaiian Islands. 

“The President shall appoint five commissioners, at least two 
of whom shall be residents of the Hawaiian Islands, who shall, 
as soon as reasonably practicable, recommend to Congress such 
legislation concerning the Hawaiian Islands as they shall deem 
necessary or proper. 

“Sec. 2. That the commissioners hereinbefore provided for 
shall be appointed by the President, by and with the advice and 
consent of the Senate. 

“Sec. 8. That the sum of one hundred thousand dollars, or 
so much thereof as may be necessary, is hereby appropriated, out 
of any money in the Treasury not otherwise appropriated, and 
to be immediately available, to be expended at the discretion df 
the President of the United States of America, for the purpose 
of carrying this joint resolution into effect.” 


These are two of a number of cases argued at this term which 
involve questions of the application of various provisions of the 
Constitution of the United States to territory belonging to the 
United States and, whether “Territories” strictly speaking or 
mere possessions, forming part of what Mr. Chief Justice Mar- 
shall ealled the American Empire and yet not a part of the Unit- 
ed States, in the more restricted meaning, as composed of the 
several States proper. It is perfectly clear, from their subject 
matter or their express language, that some provisions of the 
Constitution of the United States apply to the States proper only 
and not to territory merely belonging to the United States. But 
there are many provisions in regard to which there is a greater or 
less degree of uncertainty. Of these some, as, for example, 
several of the amendments, are very general in form, containing 
nothing within themselves to indicate whether they were intend- 
ed to limit the power of Congress with respect to whatever ter- 
ritory it might be exercised or to limit it only in so far as the 
States proper or their inhabitants might be affected. Others, like 
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those now in question, contain some clue to their intended scope, 
as, for instance, the words “United States” or the word “State,” 
and yet there is some uncertainty as to whether these words were 
used in their broader or their narrower sense. And so notwith- 
standing the amount of thought that has been bestowed upon 
these questions for more than a century, jurists still differ widely 
in their views in regard to them. See, for example, the articles 
by Professors C. C. Langdell of Harvard and S. E. Baldwin of 
Yale in the Harvard Law Review for February, 1899. 


One reason why these questions have not been definitely set- 
tled by judicial decisions is because Congress in its general legis- 
lation has usually included expressly or by implication the terri- 
tories with the States, and in its organic acts creating govern- 
ments for the territories has usually expressly provided that the 
Constitution of the United States should have the same force and 
effect in the territories as elsewhere in the United States, and 
consequently it has often been sufficient in passing upon acts 
passed by the territorial legislatures to hold that the provisions 
of the Constitution were in force in the territories by express act 
of Congress, whether also in force there per se or ex proprio 
vigore or not. But in the present case Congress has not extended 
its general customs laws to Hawaii nor has it extended to Hawaii 
the provision of the Constitution in question. On the contrary 
it expressly provided in the Joint Resolution of annexation that: 

“Until legislation shall be enacted extending the United States 
custonis laws and regulations to the Hawaiian Islands the exist- 


ing customs relations of the Hawaiian Islands with the United 
States and other countries shall remain unchanged.” 


It is true the resolution contains also the following provision 
which if standing alone might at least afford ground for argu- 
ment by implication that the Constitution was intended to be ex- 
tended to these islands: 

“The municipal legislation of the Hawaiian Islands, not enact- 
ed for the fulfillment of the treaties so extinguished, and not 


inconsistent with this joint resolution nor contrary to the Consti- 
tution of the United States nor to any existing treaty of the Unit- 
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ed States, shall remain in force until the Congress shall otherwise 
determine.” 

But this provision is clearly controlled so far as customs' laws 
and regulations are concerned by the more specific provision im- 
mediately following it and above set forth. Therefore, while on 
the one hand we cannot hold that the constitutional provisions in 
question are in force here on the strength of those decisions which 
have been based on express acts of Congress purporting to extend 
the Constitution to the territories, yet on the other hand there is 
nothing in those decisions to prevent our holding that the pro- 
visions in question are not in force here. 

It is a general principle that courts should not pass upon 
difficult and grave questions of constitutional power and declare 
statutes invalid where this can be avoided. In harmony with 
this principle we desire to go no further in the present cases than 
it is necessary to go. And it seems to us that the limits of the 
field of our discussion may be greatly narrowed by the recogni- 
tion of a distinction, which we believe there is ample ground to 
sustain, between territory belonging to the United States whether 
possessing an organized form of government or not, after Con- 
gress has enacted such legislation as amounts in effect to a de- 
claration by that branch of the government that the territory is 
to be henceforth regarded as fully incorporated into the Ameri- 
can Empire and territory in regard to which no such representa- 
tion has been made by the political department of the govern- 
ment and which may be regarded at least for certain purposes 
as in a transition state or only inchoately annexed. We do not 
mean to assert that Congress may lawfully suspend the operation 
of the Constitution or by inaction lawfully postpone its operation 
indefinitely where otherwise it would be in force, but merely that 
the Constitution was framed by reasonable men and with refer- 
ence to recognized principles and ought therefore to be con- 
strued with reference to such principles. To illustrate, the Con- 
stitution contains many provisions intended as safeguards of the 
fundamental rights of life, liberty and property, and yet these 
may of necessity be entirely disregarded under certain circum- 
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stances in time of war not because necessity authorizes a breach 
of the Constitution, but because it makes that constitutional or 
lawful which would otherwise be unconstitutional or unlawful, 
in other words, because it is only another name for a difference 
of circumstances and the law applicable to one set of circum- 
stances is not applicable to an essentially different set of circum- 
stances. Expressed in another way, the Constitution itself pro- 
vides for a state of war as well as a state of peace and the law 
applicable to a state of war, as determined by the usages and 
customs of nations, differs from the law applicable to a state of 
peace. 

Similarly, the Constitution contemplates the acquisition of ter- 
ritory, and that too either by cession or by conquest. This is 
necessarily implied from the power to make treaties and the 
power to declare war. And whether one of these methods of 
acquiring territory or the other is pursued the recognized and 
appropriate rules applicable to such cases may be followed. For 
instance, the Joint Resolution annexing these islands to the Unit- 
ed States, regarded as an Act of Congress, would in accordance 
with the general rule applicable to acts of Cougress, no other 
date being named, take effect upon its approval by the President, 
July 7, 1898. Indeed, it purports to take effect at once. It is 
in the present tense. The islands “are hereby annexed.” And 
yet no one would seriously contend that annexation took place 
before the transfer of sovereignty, August 12, 1898. For, al- 
though the United States may acquire territory by joint resolu- 
tion of Congress under the Constitution (at least it does not lie 
with this court to hold the contrary) and although Congress pur- 
ported to annex these islands in that manner forthwith, yet both 
the Constitution and the Joint Resolution must be taken to have 
been adopted with reference to the recognized principles of 
inunicipal and international law, one of which is that, after the 
analogy of a deed of real property, a change of sovereignty does 
not ordinarily take effect until delivery. Chancellor Kent says: 


“With respect to the cession of places or territories by a treaty 
of peace, though the treaty operates from the making of it, it is 
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a principle of public law that the national character of the place 
agreed to be surrendered by treaty continues as it was under the 
character of the ceding country, until it be actually transferred. 

* * * The practice of nations has been conformable to 
this principle, and the conventional law of nations is full of in- 
stances of this kind.” 1 Com. 177. 


It is therefore conceded that the Constitution did not take 
effect here until at least a month and five days after the Joint 
Resolution became law, although that Resolution was in the pres- 
ent tense and although by its terms no further act such as a 
formal transfer of possession or sovereignty or a proclamation 
by the President was required to complete annexation. Hence 
it is alleged in the complaint that these islands were annexed 
on August 12, 1898, not on July 7, 1898. 

Again, suppose these islands had been acquired by conquest 
instead of by cession, as was the case with Puerto Rico and the 
Philippines. In such case also, as is conceded, the Constitution 
would not be in force at least until further action by the law- 
making or the treaty-making power. Until then the islands 
would be under military rule and oceupation by the executive 
as conmander-in-chief. And yet the islands would in a certain 
sense belong to the United States. They would not be in- 
dependent or belong to any other power. Other nations would be 
obliged to treat them’as belonging to the United States but they 
would not be regarded in all respects a part of the United States 
as to matters of internal administration. They would in other 
words be regarded as a part of the American Empire for some 
purposes and not for other purposes. They would not be fully in- 
corporated as a part of the United States. The commander-in- 
chief might even yield them up to their former owner or abandon 
them without consulting Congress. The Constitution in provid- 
ing for a state of war contemplates the usages and customs of 
war—founded on necessity. Hence, it is alleged in the com- 
plaint that no military conquest of these islands by the United 
States has ever taken place and that the islands have never been 
under the control of the military forces of the United States. 

But let us go a step farther. How would it be after a treaty 
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of peace had been negotiated and ratified, formally ceding the 
conquered territory to the United States, and until Congress 
should provide a government for it or enact other legislation in 
regard to it! Would the Constitution extend to it forthwith er 
proprio vigore, with the result that crime could not be suppressed 
because there was no provision for a grand jury or for unanimous 
verdicts by petit juries, and questions of private right could not 
be settled for the same reason that there was no provision for 
unanimous verdicts, and the right of the people, however hostile, 
to keep and bear arms, could not be infringed, and trade with 
other countries might be suspended because there was no law 
extending the United States shipping and customs laws to the 
newly acquired territory and no machinery for the collection of 
duties under United States laws, and vessels registered under the 
laws of the acquired territory would be without a flag, and so 
that, in a word, there would be anarchy in place of order? If the 
Constitution would not extend forthwith to newly acquired ter- 
ritory in case of conquest and treaty of peace, is there any reason 
why it should in case of an acquisition by cession alone? It may 
be that there would be a difference between the two cases as to 
the powers of the President without further authority from Con- 
gress, such as, by the way, was given in the Joint Resolution in 
question, and also as to the body of laws that would remain in 
force until further act of Congress, but could there be any 
difference founded in reason as to whether the Constitution ex- 
tended in all respects to the newly acquired territory immediate- 
ly? It seems to be conceded that there is at least room for argu- 
ment that in a case of conquest and perhaps also in a case of ces- 
sion, the Constitution would not be extended until Congress had 
had a reasonable time in which to act, for it is alleged in the 
complaint that more than a reasonable time has elapsed for the 
Congress of the United States to legislate concerning the imposi- 
tion in the Hawaiian Islands of the tariff in force in the United 
States and for a collector to dssume control of the port of Hono- 
lulu in pursuance of such legislation. But, assuming that Con- 
gress were bound to enact within a reasonable time suitable legis- 
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lation so that the provisions of the Constitution could be enforced 
and if, after the analogy of the practice of courts in taking ques- 
tion from juries or setting aside their verdicts in extreme cases 
or in reviewing the exercise of discretion by inferior courts in 
case of abuse, it should be assumed that the courte could review 
the decision of Congress as to what is a reasonable time, in case 
it should long defer action, can any pretense be made that such 
action has been deferred unreasonably in the present instance? 
The Joint Resolution of annexation was passed just before ad- 
journment in July, 1898. Provision was made in the Resolution 
itself for the appointment of a commission to recommend suitable 
legislation “as soon as reasonably practicable.” The commission 
was appointed forthwith and completed its labors in time to sub- 
mit its report to the President before the next session of Con- 
gress and the President transmitted it to Congress immediately 
after it convened. A bill embodying the legislation recommend- 
ed was at once introduced in each branch of Congress and re- 
ferred to committees. The committees entered upon their work 
at once and continued it without unnecessary interruption until 
they had finished it and then immediately reported the bills. If 
the bill had been given right of way over all other business, as 
soon as it was reported back to the House, had been passed im- 
mediately without debate or conference, telegraphed at once to 
San Francisco and sent to Honolulu by the first steamer sailing 
thereafter, it would not have arrived here until the last day men- 
tioned in one of the complaints and five days after the last day 
mentioned in the other complaint. As matter of fact the bill was 
not passed at that session but it was the short session and there 
was an unusual amount of other important business to occupy 
the time at the disposal of Congress. We are of the opinion how- 
ever that the question of what is a reasonable time in a case of 
this kind, if such a question is involved at all, is one entirely 
within the discretion of Congress and one with which the courts 
have nothing to do. 

But to return to the question whether any distinction can be 
made between cases of conquest followed by treaty and cases of 
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cession, with reference to whether the Constitution extends to the 
new territory at once or only after Congress has indicated that it 
is to be regarded as fully incorporated into the American Empire. 
What reason can be assigned for any such distinction? If the 
Constitution is not in force in the newly acquired territory at 
once, in either case, is it not because of necessity—a necessity 
with reference to which and to the recognized principles growing 
out of it, the Constitution must be presumed to have been fram- 
ed? Can it be said that there 1s not the same necessity in the case 
of cession as in the case of conquest, because in the former case 
time may be taken to provide for a change of laws and govern- 
ment before the cession is made? Could it not be said with equal 
force that such time might be taken before the ratification of a 
treaty of peace in case of conquest? Indeed, could not the Unit- 
ed States, as a nation with the powers of a nation, stipulate in the 
treaty of peace for the cession of territory not conquered or occu- 
pied though belonging to the vanquished enemy and yet could it 
be reasonably contended that in such case the ratification of the 
treaty should be postponed until suitable legislation could be en- 
acted for the new territory? The framers of the Constitution 
were réasonable men and did not intend anything ridiculous or 
futile or to provide for a nation without ordinary national or 
sovereign powers. But even in the case of a pure cession not 
preceded by war with the ceding power, can it be said that there 
is always or even usually ample time for the enactment of suitable 
legislation without the danger of working great injustice through 
hasty action? The history of the United States would seem to 
indicate that territory is apt to be acquired by cession suddenly 
rather than after options obtained for a length of time sufficient 
to provide permanently for the interests of the territory. Na- 
tions are usually obliged to take territory by cession, if at all, 
when they can get it or when the ceding’ power is willing to 
part with it. The annexation of these islands themselves was 
effected suddenly and at that particular time owing largely to 
very extraordinary circumstances that arose suddenly. The pur- 
poses for which territory may be acquired are manifold and 


PEACOCK & CO v. REP. HAW. 39 


among them are many which may admit of no delay on the part 
of the acquiring nation, to say nothing of the possibility of a 
change of plans on the part of the ceding nation. Hence, the 
power to acquire territory by cession, like that to acquire terri- 
tory by conquest, carries with it all necessary and proper in- 
cidental powers. Indeed, in the case of cession there may be 
reasons for the rule in question that may not exist in a case of 
conquest. For, in a case of cession the ceding nation must be 
consulted and may not be willing to cede except on condition, 
or with the understanding, that no changes are to be made in 
the laws of the ceded territory with undue haste, and at the same 
time the people of the ceded territory are the ones for the time 
being concerned and if they are willing to remain for a time un- 
der the laws they have themselves made and become accustomed 
to there can be no objection to permitting this, so far as mere 
reason is concerned. 


But it is argued further that Congress has already acted in 
this case. It is alleged in the complaint that in the Joint Reso- 
lution Congress did enact positive legislation concerning the 
customs laws of the Hawaiian Islands, which legislation, it is 
also alleged, is unconstitutional and void. Reference is here 
made to the clause in the Joint Resolution which provides that, 

“Until legislation shall be enacted extending the United States 
customs laws and regulations to the Hawaiian Islands the existing 
customs relations of the Hawaiian Islands with the United States 
and other countries shall remain unchanged.” 

Now, in the first place, the mere fact that Congress has taken 
some action in regard to newly acquired territory is not sufficient 
to indicate that in its opinion such territory has become or ought 
to be considered fully incorporated into the American Empire. 
If annexation is accomplished by joint resolution, that of itself 
is action by Congress with reference to the territory acquired. 
That is not sufficient. There must be legislation of such extent 
or of such character as to indicate that in the opinion of Congress 
the territory has become essentially a part of the United States. 
The legislation must be something more than of a mere tempo- 
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rary or provisional character. If the clause of the Joint Reso- 
lution referred to indicates anything, it indicates, especially when 
taken in connection with other clauses, that Congress was of the 
opinion that it was not then in a position to make permanent pro- 
vision for these islands and that it needed further light and fur- 
ther time to enable it to do so. In the second place, this legisla- 
tion continuing Hawaiian customs relations cannot be held un- 
constitutional and void as positive independent legislation in con- 
travention of the clause of the Constitution in question. The 
Joint Resolution must be treated as a whole. It is an attempt 
to annex these islands to a certain extent or for certain purposes 
for the time being, full annexation to be completed at a later 
period. Not but that the sovereignty of these islands was in- 
tended to pass wholly to the United States. But an attempt was 
made to create a relation between the United States and these 
islands in some respects similar to that between the United States 
and conquered territory under military occupation, in which case 
the territory is regarded as United States territory by foreign 
nations but is still regarded for certain purposes at least as foreign 
territory by the United States, although the source of the Presi- 
dent’s power to act in the two cases may be different. Territory 
may be annexed by treaty whether by treaty of peace or treaty in 
time of peace. Is this power limited by the Constitution as to 
the extent to which, the character in which, or the purposes for 
which the territory may be acquired? May it not be acquired to 
as full or to as limited an extent as the purposes for which it is 
desired require? It may be annexed as a state, as an organized 
territory, as an unorganized territory, or for the purposes of a 
naval station or a cable landing, or for any one of a thousand 
other purposes. A protectorate even might be assumed over it 
without annexation as that term is generally understood, al- 
though it would in a certain sense practically amount to annexa- 
tion to a certain extent or for certain purposes. Where is the 
line to be drawn? May not territory be permanently ‘acquired 
by treaty to a certain extent or for certain purposes and not for 
other purposes. Let us assume not, for the sake of argument. 
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Still, is the manner in which the territory may be acquired by 
treaty limited? If the United States needs certain territory for 
certain purposes immediately and may constitutionally acquire 
and hold it for all purposes permanently but cannot immediately 
enact the legislation requisite in case the Constitution should be 
extended at once and the ceding power will not consent to an 
immediate cession unless its own laws continue so that life, liberty 
and property may be protected until such time as Congress can 
substitute other appropriate laws consistently with the Constitu- 
tion of the United States, could not the cession take place sub 
modo or for certain purposes immediately and all purposes ulti- 
mately? Would not this be an appropriate method of accomplish- 
ing a constitutional end? Or must it be said that the United 
States with the power to make treaties, with the power to acquire 
territory and with the usual attributes of sovereignty could not 
acquire the territory in question merely because it could not ac- 
quire it in a particular mode,—the only mode in which it could 
be acquired in the given case? And if territory may be so acquir- 
ed by treaty, it may be so acquired by joint resolution, if it may 
be acquired at all by joint resolution. The method of acquiring 
territory by joint resolution is no more limited than that of ac- 
quiring it by treaty. The clause continuing Hawaiian customs 
relations is not to be regarded as independent positive unconsti- 
tutional legislation inconsistent with the remaining portion of the 
Resolution but as, in connection with the remaining portion of 
the Resolution, indicating an intention to effect annexation for 
the time being to only a certain extent, though it contemplates 
the extension of the United States customs laws in full at a sub- 
sequent date. This view is strengthened by the fact that the 
Joint Resolution is in the nature of a contract between two 
parties although passed by one of the parties alone. It is in al- 
most the exact language of a treaty of annexation negotiated be- 
tween the governments of the United States and Hawaii and rati- 
fied by the Hawaiian Senate but not by the Senate of the United 
States. It purports, as shown by the recital and first part of the 
Resolution, to be an acceptance of the offer contained in the 
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treaty ratified by the Hawaiian Senate. The Hawaiian govern- 
ment assented only to the terms set forth in the resolution. 


We have endeavored thus far to show that the Constitution of 
the United States was framed by reasonable men to provide for 
the requirements of a sovereign nation and must be construed 
with reference to recognized principles; that, construed with re- 
ference to those principles, all its provisions that may be ulti- 
mately applicable to acquired territory do not necessarily ex- 
tend to it of their own force immediately upon conquest, or the 
ratification of a treaty or the passage of a joint resolution of an- 
nexation; that this is well settled in certain cases, as, for instance, 
in case of cession until transfer of possession and in case of con- 
quest until treaty of peace; that there is much reason to believe 
that it may be so even after transfer of possession or treaty of 
peace until such action is taken by Congress as indicates that in- 
corporation of the new territory into the United States is re- 
garded as completed; that there is no distinction in this respect 
founded in reason between a cession in a treaty of peace and a 
cession by treaty in time of peace, or between a cession by treaty 
and a cession in pursuance of a joint resolution, and that the 
power to acquire by treaty or joint resolution as well as the power 
to acquire by conquest carries with it all necessary and proper 
incidental powers, one of which may be the temporary continua- 
tion of the laws of the acquired territory though inconsistent with 
certain specific provisions of the Constitution, the duration of 
which temporary status is within the discretion of Congress. In 
drawing a distinction between territory fully incorporated and 
territory incorporated only sub modo in the American Empire, 
we do not wish to be understood as expressing an opinion one 
way or the other as to whether after such territory has become 
fully so incorporated the provisions of the Constitution in ques- 
tion are in force there ca proprio vigore or not. We assume 
merely for the purposes of argument that they are. 

It remains to examine the precedents to some extent. 

In England the rule seems to be that in case of territory ac- 
quired by right of discovery, the laws of England so far as appli- 
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vable are at once in force; because there are no other laws in force. 
In case of a conquered territory the king without the consent 
of parliament, and in case of ceded territory with the consent of 
parliament, may make new laws but until he does the old laws 
remain in force. Says Blackstone (1 Com, 107). 

“In conquered or ceded countries, that have already laws of 
their own, the king may indeed alter and change those laws; but, 


till he does actually change them, the ancient laws of the coun- 
try remain, unless such as are against the law of God.” 


No distinction was made between conquered and ceded coun- 
tries as to whether the old laws remained in force until changed 
by the acquiring country. In Blankard v. Galdy, 2 Salk. 411, 
the court said: 


„That it was impossible the laws of this nation, by mere con- 
quest, without more, should take place in a conquered country: 
ecause, for a time there must want officers, without which our 
laws can have no force.” 


This reasoning applies with equal force to ceded countries. 
See also Calvins Case, 7 Rep. 17; 2 P. Wms. 75; Campbell v. 
Hall, Cowp. 204; Attorney-General r. Stewart, 2 Meriv. 143. 

Now kct us turn to the United States. Chancellor Kent says 
(1 Com. 178 note (a) ): 

“The laws, usages, and municipal regulations in force at the 
time of the conquest or cession, remain in force, until changed 
by the new sovereign.” The italics are his. 

The first acquisition of territory by the United States was by 
cession. The vast territory of Louisiana was ceded by France 
to the United States by treaty concluded April 30, 1803, the rati- 
fications of which were exchanged at Washington October 21, 
1805, and proclaimed the same day. It was provided in Article 
III. of this Treaty that, 


“The inhabitants of the ceded territory shull be incor porated 
in the Union of the United States, and admitted as soon as pos- 
sible, according to the principles of the Federal Constitution, to 
the enjoyment of all the rights, advantages and immunities of 
citizens of the United States; and in the meantime they shali be 
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maintained and protected in the free enjoyment of their liberty, 
property and the religion they profess.” 


And in Article VII, that, 


As it is reciprocally advantageous to the commerce of France 
and the United States to encourage the communication of both 
nations for a limited time in the country ceded by the present 
treaty, until general arrangements relative to the commerce of 
both nations may be agrecd upon ; it has been agreed between the 
contracting parties, that the French ships coming directly from 
France or any of her colonies, loaded only with the produce and 
manufactures of France or her said colonies; and the ships of 
Spain coming directly from Spain or any of her colonies, loaded 
only with the produce or manufactures of Spain or her colonies, 
shall be admitted during the space of twelve years in the port of 
New Orleans, and in all other legal ports of entry within the 
ceded territory, in the same manner as the ships of the United 
States coming directly from France or Spain, or any of their 
colonies, withqut being subject to any other or greater duty on 
merchandise or other or greater tonnage than that paid by the 
citizens of the United States.” 


And that, 

“During the space of time above mentioned, no other nation 
shall have a right to the same privileges in the ports of the ceded 
territory.” 

The treaty thus provided somewhat as it is provided in the 
Resolution annexing Hawaii, for the continuation of the munici- 
pal laws of the territory in general until further action by Con- 
gress, and contained special provisions relating to customs and 
shipping matters. On October 31, 1803, Congress passed an Act 
to enable the President to take possession of the ceded territory, 
in which Act it was provided, much as in the Resolution annex- 
ing Hawaii: 

“That until the expiration of the present session of Congress, 
unless provision for the temporary government of the said ter- 
ritories be sooner made by Congress, all the military, civil and 
judicial powers, exercised by the officers of the existing govern- 
ment of the same, shall be vested in such person and persons, and 
shall be exercised in such manner, as the President of the United 
States shall direct for maintaining and protecting the inhabitants 
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of Louisiana in the free enjoyment of their liberty, property and 
religion.“ 


Possession was delivered December 20, 1803. It was not until 
the passage of the Act of February 24, 1804, which took effect 
thirty days later still, that Congress extended the United States 
customs and shipping laws over Louisiana (Sec. 1) and repealed 
the laws laying any duties on the importation into the United 
States of goods, wares and merchandise from the said territories 

* * * or respecting the commercial intercourse between 
the United States and the said territories” (Sec. 3); and in that 
Act (Sec. 8) special provision was made, in accordance with the 
requirements of the treaty, for French and Spanish ships and 
goods. 2 Sts. at L. 251. It was not until March 24, 1804, that 
an Act was passed providing for the government of the territory. 
2 Sts. at L. 283. Upon the passage of the Act of October 31, 
1803, says Judge Baldwin, in his article already referred to, p. 
396: 


“Jefferson immediately dispatched commissioners to New 
Orleans to receive the surrender of possession, and invested one 
of them, Governor Claiborne, of the Territory of Mississippi, 
with all the powers theretofore exercised over the Louisiana ter- 
ritory by the Governor General and Intendant under the author- 
ity of the King of Spain. This made him a temporary king, and 
constituted the system of government under which Louisiana 
remained until October of the following year. The Governor 
General, under the laws and usages of Spain, had almost royal 
authority. He promulgated ordinances which had the force of a 
statute. He appointed and removed at pleasure commanders over 
each local subdivision of territory. He presided over the highest 
court. Judicial proceedings were conducted in 
the forms of the civil law. * * He who reviled the 
Saviour or the Virgin Mary, had his tongue cut out and his 
property confiscated. A married woman convicted of adultery 
and her paramour were to be delivered up to the will of the 
husband, with the reserve, however, that if he killed one he must 
kill both. All travellers, previous to circulating any news of 
importance, were bound to relate it to the syndic of the district, 
who might forbid it to go further if he thought such prohibition 
would be for the public good. There was a religious establish- 


46 MAY, 1899. 


ment. Two canons and twenty-five curates received salaries from 
the public treasury.” 


Somewhat similarly upon the annexation of Hawaii the Presi- 
dent of the United States invested officers with the powers there- 
tofore exercised by the officers of Hawaii. There were these in- 
cidenta] points of difference. In the case of Hawaii these powers 
were continued in the same officers who had previously exercised 
them, and the laws of Hawaii while different in their particular 
provisions were for the most part of an advanced character and in 
harmony with the spirit of the Constitution and laws of the 
United States. The history of the cession of the Louisiana ter- 
ritorv and the legislation following it shows that the legislative 
und executive departments of the federal government construed 
the Constitution as permitting the acquisition of territory under 
special temporary treaty provisions apparently inconsistent with 
certain provisions of the Constitution, and the continuation of the 
governnent of such territory under the laws then existing there 
until such time as other laws could be enacted in harmony with 
the supposed requirements of the Constitution. It is true that the 
debate over this legislation was directed rather to the question 
of the general power of acquiring territory and the general 
powers over it when acquired rather than to what could be done 
in a provisional way. And yet the treaty and the legislation fol- 
lowing it, in so far as they were not in harmony with the alleged 
requirements of the Constitution, were in fact of a provisional 
character. Indeed, the members of each of these departments 
were hard presscd for consistent arguments in support of what- 
ever view they undertook to defend. We know what they did, 
whatever they said. If they did not distinguish sufficiently be- 
tween permanent and temporary provisions, then they committed 
themselves to the larger proposition that the provisions of the 
Constitution in question did not apply at all or at any time to 
territory belonging to the United States and not to the narrower 
proposition that they applied immediately. But the position 
was taken in argument that whatever might be the extent of the 
power to legislate in the absence of a treaty provision requiring 
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temporary supposedly unconstitutional legislation, yet the right 
to acquire involved the right to give the equivalent demanded, 
and therefore the provision of the treaty giving special privileges 
in respect of customs duties and shipping for twelve years could 
be supported as part of the price of the territory. 2 Adams, Hist. 
U. S. 99. Finally those who advocate the doctrine that the pro- 
visions or most of the provisions of the Constitution involved in 
the controversy extend of their own force to the territories regard 
it as settled that temporary provisions may be made for newly 
acquired territory, of a character of which it is unsettled whether 
permanent provisions could be made. For iristance Judge Bald- 
win, in his article already referred to, pp. 411, 412, says that 
while questions as to what may be done permanently are “un- 
settled so far as we can consult the oracles of the past,” yet that, 


“There is no constitutional objection to the acquisition of any 
or all of our new possessions, or to subjecting them to a temporary 
government of military or colonial form. Un- 
til Congress acts, the President can govern our new possessions. 
* * * Upon the ratification of the treaty, Puerto Rico 
would become (and for the first time become) a part of the United 
States, but our customs laws would not have full operation there 
until Congress created the necessary collection districts and ports 
of entry. Until then, the temporary government of the Presi- 
dent would continue; duties on imports could be lawfully col- 
lected by his agents; and whatever courts of a municipal char- 
acter he may have set up would continue in the discharge of 
their functions, with the power of life and death.” 


We have referred at some length to the case of Louisiana be- 
cause that was a case of pure cession as distinguished from con- 
quest and the course then pursued was much like that pursued in 
the case of Hawaii and it was the first case of acquisition of ter- 
ritory by the United States and was effected in large measure 
by the very men who framed the Constitution and who were 
many of them the most ardent of the strict constructionists. The 
construction thus put upon the Constitution by the legislative and 
executive departments seems to have been acquiesced in. The 
judiciary, so far as we are aware, were not called upon for an 
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expression of opinion until the next acquisition of territory bv 
cession. 

The Floridas were ceded to the United States by Spain by 
treaty dated February 22, 1819, of which the ratifications were 
exchanged at Washington February 22, 1821, and proclaimed 
the same day. The treaty and the statutes passed afterwards 
contained provisions somewhat like those already referred to in 
the case of Louisiana. The President appointed a governor in- 
vested with the powers and charged with the duties theretofore 
exercised by the Captain-General and of the Intendant of the isl- 
and of Cuba over the Floridas. A case, American Insurance Co. 
v. Canter, arose subsequently, decided in 1828, which called 
forth expressions of opinion upon the question now under dis- 
cussion. It was held that admiralty cases were not cases arising 
under the Constitution and laws of the United States and that 
the courts created for the territory of Florida were not consti- 
tutional courts but legislative courts, that is, that the provisions 
of the Constitution relating to judicial power did not apply at all 
to the territories. But without going so far as the decision of 
the court in that particular case logically requires, we wish to 
call attention to the opinion that was expressed as to what laws 
are in force immediately after annexation or cession. The Cir- 
cuit Justice (1 Fed. Cas. 559, 660; 1 Pet. 517 note), said: 

“It becomes indispensable to the solution of these difficulties 
that we should conceive a just idea of the relation in which Flor- 
ida stands to the United States. kt is obvious 
that there is a material distinction between the territory now un- 
der consideration and that which is acquired from the aborigines, 
(whether by purchase or conquest) within the acknowledged 
limits of the United States, as also that which is acquired by the 
establishment of a disputed line. As to both these there can be 
no question that the sovereignty of the state or territory within 
which it lies, and of the United States immediately attach, pro- 
ducing a complete subjection to all the laws and institutions of 
the two governments, local and general, unless modified by 
treaty. The question now to be considered relates to territories 
previously subject to the acknowledged jurisdiction of another 
sovereign; such as was Florida to the crown of Spain. And on 


PEACOCK & CO r. REP. HAW. 49 


this subject we have the most explicit proof that the understand- 
ing of our public functionaries is, that the government and laws 
of the United States do not extend to such territory by the mere 
act of cession.” 


And after referring to the legislative power and the treaty 
power, he continued: 


“By the latter we acquire either positively or sub modo, and 
by the former dispose of acquisitions so made; and in case of such 
acquisitions I see nothing in which the power acquired over the- 
ceded territories can vary from the power acquired under the law 
of nations by any other government over acquired or ceded ter- 
ritory. The laws, rights, and institutions of the territory so ac- 
quired remain in force until rightfully altered by the new gov- 
ernment.” 


On appeal the Supreme Court, per Mr. Chief Justice Marshall 
(1 Pet. 542, 544) said: 


“The usage of the world is, if a nation be not entirely subdued, 
to consider the holding of conquered territory as a mere military 
occupation, until its fate shall be determined at the treaty of 
peace. If it be ceded by the treaty, the acquisition is confirmed, 
and the ceded territory becomes a part of the nation to which it 
is annexed; either on the terms stipulated in the treaty of cession, 
or on such as its new master shall impose. On such transfer of 
territory, it has never been held, that the relations of the inhabi- 
tants with each other undergo any change. Their relations with 
their former sovereign are dissolved, and new relations are creat- 
ed between them, and the government which has acquired their 
territory. * All the laws which were in force in 
Florida while a province of Spain, those excepted which were 
political in their character, which concerned the relations be- 
tween the people and their sovereign, remained in force until 
altered by the government of the United States.” 


It will be noticed that the court considered that the acquisition 
of territory by the United States was governed by the general 
rules applied by other nations in similar cases, that no distinction 
was made between a case of cession and a case of conquest, that it 
‘was considered competent to make special stipulations in the 
treaty, for a cession absolnte or sah modo and tbat the laws 
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already in force, not of a political character, remained in force 
until changed by the new sovereign 

In Mitchel v. U. S., 9 Pet. 711, (1835) a case which arose in 
regard to land titles in East Florida, the same court said, pp. 
733, 748: 


“According to the established principles of the laws of nations, 
the laws of a conquered or ceded country remain in force till 
altered by the new sovereign.” 


See also Strother v. Lucas, 12 Pet. 410, 436 (1838) a case 
relating to land titles under the Louisiana cession. 

In Fleming v. Page, 9 How. 603 (1849) it was held that the 
port of Tampico in the state of Tamauupas, captured by the Unit- 
ed States in the Mexican war, and held under military occupa- 
tion, remained foreign territory within the meaning of the cus- 
toms laws of the United States, although it was subject to the 
sovereignty and dominion of the United States and had to be 
regarded by other nations as part of the territory of the United 
States. That was a case of military occupation, but in discussing 
this question the court, per Mr. Chief Justice Taney, pp. 616, 
617, said: 

“This construction of the revenue laws has been uniformly 
given by the administrative department of the government in 
every case that has come before it. And it has, indeed, been 
given in cases where there appears to have been stronger ground 
for regarding the place of shipment as a domestic port. For, 
after Florida had been ceded to the United States, and the forces 
of the United States had taken possession of Pensacola, it was 
decided by the treasury department, that goods imported from 
Pensacola before an act of Congress was passed erecting it into a 
collection district, and authorizing the appointment of a collector, 
were liable to duty. That is, that, although Florida had, by ces- 
sion, actually become a part of the United States, and was in 
our possession, yet, under our revenue laws, its ports must be 
regarded as foreign until they were established as domestic, by 
act of Congress; and it appears that this decision was sanctioned 
at the time by the attorney-general of the United States, the law 
officer of the government. And, although not so directly appli- 
cable to the case before us, yet the decisions of the treasury de- 
partment in relation to Amelia Island, and certain ports in 
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Louisiana, after that province had been ceded to. the United 
States, were both made upon the same grounds. 

The department im no instance that we are aware of, since i 
establishment of the government, has ever recognized a place in 
a newly acquired country as a domestic port, from which the 
coasting trade might be carried on, unless it had been previously 
made so by act of Congress. The principle thus adopted and 
acted upon by the executive department of the government, has 
been sanctioned by the decisions in this court and the circuit 
courts whenever the question came before them.” 


In Calkin r. Cocke, 14 How. 227 (1852) the question arose 
whether the customs laws of the United States took effect imme- 
diately upon the annexation of Texas. The Republic of Texas 
was aunexed, as was Hawaii, by joint resolution, but it was an- 
nexed directly as a state on an equal footing with the original 
states. This was on December 29, 1845. On the same day Con- 
gress passed an act extending all the laws of the United States 
over Texas and two days later another act erecting the state into 
a collection district. It seems to have been taken for granted 
that the question was merely one of intention and not of con- 
stitutionality whether the customs laws of Texas remained in 
force or were superseded immediately by those of the United 
States and that provision might properly have been made in the 
joint resolution for a continuation of the Texan laws, tempo- 
rarily. The court said p. 236: 


“Now it is quite apparent, from the joint resolution of Con- 
gress, admitting the State of Texas into the Union, and the acts 
passed, organizing the federal courts and revenue system over it, 
that the old system of government, so far as it conflicted with 
the federal authority, became abrogated immediately on her ad- 
mission as a State. This is clearly so, unless some provision is 
found in the act of admission, postponing the time when it shall 
take effect, and as applied to the case before us, postponing it 
until after the 31st January, 1848, when these goods were ship- 
ped to the port of Galveston.” 


The case of Cross v. Harrison, 16 How. 164 (1853) arose in 
connection with the cession of California. Early in 1847, soon 
after the conquest of California by the United States, the mili- 
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tary authorities set up a civil government and laid and collected 
eustoms duties. On February 3, 1848, the treaty of peace was 
concluded by which California was ceded to the United States 
by Mexico. The ratifications were exchanged May 30, 1849, 
but, owing to the time required to convey the information to 
California, they were not proclaimed there until August 7, 1848. 
Two days later, August 9, 1848, the military authorities sub- 
stituted the United States tariff for the war tariff previously 
imposed by them. On September 3, 1848, the governor appoint- 
ed a new collector, the defendant Harrison. On March 3, 1849, 
Congress passed an act including San Francisco in one of the col- 
lection districts of the United States. On November 30, 1849, 
a new collector regularly appointed by the President under the 
Act of Congress entered upon his duties. The case received 
much consideration by both counsel and the court. The opinion 
is not altogether satisfactory. The court actually held that if 
the United States customs laws did not take effect in California 
immediately upon its cession and if the laws imposed by the mili- 
tary authorities were not in force because unconstitutional, then 
there was no right whatever to enter the goods in question in 
California and they would have to be entered at some port of 
entry elsewhere in the United States before they could be law- 
fully brought into California and that since the military author- 
ities had refused to receive the duties under protest and had given 
the importer the privilege of entering the goods and paying duty 
on them elsewhere and then bringing them into California free 
of duty and the importer rather than to do this had chosen to pay 
the duties in California, his doing so must be considered volun- 
tary and therefore assumpsit would not lie to recover them. The 
decision on this point was sufficient to dispose of the case and 
therefore the remainder of the opinion may be considered as un- 
necessary. But it was to the points covered by this remainder 
that both court and counsel directed most attention. The court 
expressed the view that the formation of the civil government 
by the military authorities before peace was concluded was a 
lawful exercise of the rights of a conqueror under the laws of 
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nations, and that such government was undoubtedly operative 
until the treaty of peace and cession was concluded and ratified 
and further until notice of the exchange of ratifications reached 
California. No particular attention was paid to the two days 
from the time the treaty vas proclaimed in California until the 
change of duties by the military authorities to the rates prescrib- 
ed by United States laws. The main question related to the 
period from notice of the treaty until the passage of the act of 
Congress, during which period the rates were prescribed (though 
the same in amount as those imposed by the laws of the United 
States) and the duties collected under the government set up by 
the military authorities. On this point the court said, pp. 193, 
195: 


“The government of which Colonel Mason was the executive, 
had its origin in the lawful exercise of a belligerent right over a 
conquered territory, * * * It was the government 
when the territory was ceded as a conquest, and it did not cease, 
as a matter of course, or as a necessary consequence of the restor- 
ation of peace. The President might have dissolved it by with- 
drawing the army and navy officers who administered it, but he 
did not do so. Congress could have put an end to it, but that 
was not done. Thé right inference from the inaction of both is, 
that it was meant to be continued until it had been legislatively 
changed. * * Whatever may have been the causes 
of delay, it must be presumed that the delay was consistent with 
the true policy of the government. “Our conclu- 
sion, from what had been said, is, that the civil government of 
California, organized as it was ‘from a right of conquest, did not 
cease or become defunct in consequence of the Treaty or from 
its ratification. We think it was continued over a ceded conquest, 
without any violation of the Constitution or laws of the United 
States, and that until Congress legislated for it, the duties upon 
foreign goods imported into San Francisco were legally demand- 
ed and properly received.” 


The court implied also that in its opinion it might properly 
have been expressly stipulated in the treaty that the United 
States customs laws should not take effect at once in California, 
p. 197. It must be admitted, however, that there are some pas- 
sages in the opinion that seem to be inconsistent with these views. 
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In Leitensdorfer v. Webb, 20 How. 176 (1857), it was held that 
the government established in New Mexico by the military 
authorities of the United States upon the conquest of that coun- 
try in 1846 continued in force after the termination of the war 
until changed by or in pursuance of act of Congress. See also 
Hamilton v. Dillon, 21 Wall. 73, 88. 

On the whole, while the actual decisions may be generally ac- 
counted for on other grounds and while the dicta are not alway» 
consistent and not always favorable to the proposition that upon 
the acquisition of territory the Constitution in all its fulness may 
not immediately extend to it, either because of the inaction of 
Congress or because of express provisions in the treaty or, joint 
resolution of annexation, yet the prevailing view seems to support 
this proposition and it certainly seems founded on good sense 
and has been uniformly followed in practice. We hardly need to 
refer to the more recent cases of Puerto Rico and the Philippines. 

It is therefore our opinion that the duties in question were 
lawfully collected. It will be unnecessary to consider several 
minor points that were raised in argument. 

The demurrers are sustained and the complaints dismissed with 
costs. 

Kinney, Ballou & McClanahan for plaintiffs. 

Attorney-General H. F. Cooper, Deputy Attorney-General 
Z. P. Dole and R. D. Mead for defendant. 
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REPUBLIC OF HAWAII v. G. L. EDWARDS. 
REHEARING. 
SuBMITTED Marcu 23, 1899. Dromen May 31, 1899. 


Jupp, C. J., Frear anp Wuirtine, JJ. 


During the present transition period, felons may be prosecuted with- 
out the intervention of a grand jury and convicted by nine out of 
twelve petit jurors, as permitted by Hawaiian statutes, notwith- 
standing the fifth and sixth amendments to the Constitution of the 
United States and the clause in the Joint Resolution of annexation 
which provides for the continuation of Hawaiian municipal legis- 
lation not inconsistent with the Constitution of the United States. 


OPINION OF THE COURT BY FREAR, J. 


The defendant having been convicted of an attempt to com- 
mit sodomy came to this court on exceptions and a writ of error 
based mainly on the following grounds: (1) that the trial judge 
erred in his instructions to the jury in regard to the right to con- 
vict on the uncorroborated testimony of an accomplice and (2) 
that the trial and conviction were illegal because the indictment 
had been found a true bill by the circuit judge as required by 
Hawaiian statutes and not by a grand jury as supposed to be re- 
quired by the fifth amendment to the Constitution of the United 
States ard because the verdict was rendered by ten only of the 
twelve petit jurors as permitted by Hawaiian statutes and was 
not unanimous as supposed to be required by the sixth amend- 
ment to the said Constitution. This court (then differently con- 
stituted owing to the absence of one of the Justices, in whose 
place a member of the bar sat) found that there had been no 
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error and overruled the exceptions and dismissed the writ (11 
Haw. 571) but afterwards, upon motion, granted this rehearing. 


Nothing has been adduced in argument that requires us to add 
to what was said in the former opinion in regard to the first of 
the above mentioned grounds. 


The main question is whether the fifth and sixth amendments 
to the Constitution of the United States extended to these islands 
at the time of the conviction, August 16, 1898, four days after 
the transfer of the sovereignty of these Islands to the United 
States in pursuance of the Joint Resolution of Congress, approv- 
ed July 7, 1898, to provide for annexing these Islands to the 
United States. 

It has just been held by this court in the case of W. C. Pea- 
cock & Co., Ltd. v. Republic of Hawaii, ante p. 27, that, assum- 
ing that various provisions of the Constitution of the United 
States in regard to which there is great difference of opinion ex- 
tend for the purposes of ordinary or permanent congressional 
legislation to territory belonging to the United States as well as 
to the States proper, they do not necessarily extend of their own 
force to newly acquired territory immediately upon its acquisi- 
tion, but that the Jaws and government of the ceded territory 
continue for such reasonable time as may in the judgment of the 
political department of the government be deemed requisite for 
the enactment of suitable legislation for the new territory in con- 
formity with the provisions of the Constitution. If, therefore, 
we assume, as we did in the Peacock case, that the coustitutional 
provisions in question would under ordinary circumstances ex- 
tend to Hawaii, still we must hold, as in that case, that they were 
not in force here ex proprio vigore immediately after the trans- 
fer of sovereignty. The question then remains whether they 
were intended by Congress to be extended here forthwith. That 
case and this are alike in this respect, that in each the question 
whether the constitutional provisions respectively involved ex- 
tend to Hawaii during the present transition state is a question of 
the construction of the Joint Resolution of annexation with a 
view to ascertaining the intention of Congress. They differ in 
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this, that in the Peacock case, which involved the constitutional 
provision with reference to uniformity of customs duties it was 
expressly declared in the Joint Resolution of annexation that the 
customs relations of these Islands with the United States and 
other countries should continue until the United States customs 
laws should be extended to these Islands, while in the present 
case there is no clear declaration one way or the other. There 
is, it is true, one paragraph in the Joint Resolution which might 
at first reading seem to indicate, by implication, an intention to 
extend the provisions of the Constitution to these Islands at once. 
It is this: 

“The existing treaties of the Hawaiian Islands with foreign 
nations shall forthwith cease and determine, being replaced by 
such treaties as may exist, or as may be hereafter concluded, be- 
tween the United States and such foreign nations. The muni- 
cipal legislation of the Hawaiian Islands, not enacted for the 
fulfillment of the treaties so extinguished, and not inconsistent 
with this joint resolution nor contrary to the Constitution of 
the United States nor to any existing treaty of the United States, 


shall remain in force until the Congress of the United States 
shall otherwise determine.” 


We held in the Peacock case that, whatever inference might 
be made from this language if standing alone, it was controlled 
so far as customs duties were concerned by the more particular 
clause immediately following it expressly declaring that the cus- 
toms relations of these islands with the United States and other 
countries should continue until further action by Congress. But 
there is no similar express declaration in regard to indictments 
and jury trials. 

The argument is that, on the principle of expressio unius, 
exclusio alterius, the expression of an intention to continue in 
force those Hawaiian laws which were not inconsistent with the 
Constitution of the United States implies an intention to discon- 
tinue those laws which were inconsistent with the Constitution; 
and that the effect of this clause in the Joint Resolution is to 
bring this case within the decisions referred to in the Peacock 
ease, which have held various territorial acts unconstitutional on 
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the ground that the Constitution was in force in the territories by 
act of Congress whether in force there per se or not. The clauses 
in former acts which have been the subject of construction in 
the decisions referred to are variously worded but in substance 
they are in general either positive provisions expressly extending 
the Constitution of the United States to the Territory in question 
worded somewhat as follows: “The Constitution and laws of the 
United States shall have the same force and effect in the Terri- 
tory as elsewhere in the United States,” or else they are limita- 
tions upon the exercise of legislative power in the future, worded 
somewhat as follows: “The legislative power of the Territory 
shall extend to all rightful subjects of legislation not inconsistent 
with the Constitution and laws of the United States.” It is clear 
that under neither of such clauses is there any occasion for a 
resort to an argument by implication. In the one case the Con- 
stitution was expressly and affirmatively extended to the Terri- 
tory. In the other case legislative power was conferred to be 
exercised only in so far as it should not be inconsistent with the 
Constitution, and of course the power could not be exercised be- 
yond the extent to which it was granted, for it did not exist at all 
except in so far as it was granted. The decisions, therefore, based 
on such statutes cannot govern this case. The argument here is 
solely one of inference. But is it not a sound argument in itself 
irrespective of the decisions under dissimilar statutes? 

If we are to argue from inference we must argue from all the 
inferences—inferences from other parts of the Joint Resolution, 
from the Resolution as a whole and from the circumstances un- 
der which it was adopted, as well as from the particular clause 
referred to. 

It may be observed, preliminarily, that the inference in ques- 
tion is not a necessary inference. It is subject to be modified or 
rebutted by other inferences. The continuation of certain Ha- 
waiian laws does not necessarily repeal the remainder. 

It may be observed, also, that this inference is one of repeal 
and that repeals by implication are not favored. As shown in 
the Peacock case, the municipal legislation of Hawaii would con 
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tinue in force temporarily in the absence of any declaration on 
the subject one way or the other. Therefore, to make the in- 
ference in question would be to hold that the sentence of the 
Joint Resolution under consideration was intended to be, not, as 
it purports, an affirmative declaration of what should continue, 
but an indirect repeal of what was not declared to continue. On 
general principles such a construction should not be favored. 
This general principle finds support in the course pursued in 
reference to other repeals in the Joint Resolution. The Reso- 
lution directly repeals certain portions of Hawaiian law. It re- 
peals the Hawaiian laws relating to Chinese immigration, and in 
the very paragraph in question, it repeals Hawaiian treaties. If 
then the sentence in question had been intended to operate as a 
repeal, is it not probable that it would have been worded more 
directly, aa were the other repealing clauses of the Resolution? 
This view finds further support in the general intention of 
Congress as shown by the Resolution as a whole. The Resolu- 
tion is set forth in full in the Peacock decision. Congress did not 
attempt to go into particulars except with reference to a very 
few matters with regard to which there was special reason for 
making particular provision. The President was given very 
great power and very wide discretion. “All the civil, judicial, 
and military powers exercised by the officers of the existing 
government in said islands” “shall be exercised” “until Congress 
shall provide for the government of such islands.” “The muni- 
cipal legislation of the Hawaiian Islands * * shall 
remain in force until the Congress of the United States shall 
otherwise determine.” A commission was provided for, to rec- 
ommend such legislation as they should deem necessary or 
proper. Congress recognized that it was not in a position to 
legislate in detail at that time. It manifested a general intention 
to allow matters to go on about as usual here subject to the 
supervision of thé President until it should be in a position to 
make such changes as should be deemed proper. It manifested 
a general intention that order should prevail, and that there 
should be no hiatus in the government of these Islands. Is it 
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probable in view of this general intention manifested in the 
Resolution as a whole, that Congress intended by the incidental 
indirect clause in question to repeal iarge and most important 
portions of Hawaiian law blindly, without any knowledge of the 
results and without substituting other necessary provisions in 
their places? 

And this leads to the further consideration that this view finds 
support in the circumstances under which the Resolution was 
adopted. It was known that Hawaii had had a constitutional 
government for nearly sixty years with its executive, legislative 
and judicial departments, that during that period a large amount 
of legislation must have accumulated providing for the machi- 
nery of government and the administration of justice, and that 
the laws of no two governments, however much civilized or 
christianized they may be, are the same even upon the important 
matters covered by the Constitution of the United States. Con- 
gress must have known from the nature of things that there 
might be legislation in these islands entirely proper in itself and 
satisfactory to the people directly interested and yet not con- 
sistent with certain provisions of the Constitution. Take the 
very matters in question. In several of the United States there 
are provisions like those found here for prosecutions without the 
intervention of a grand jury and for verdicts by nine out of 
twelve jurors. The Constitution does not prohibit such provi- 
sions in the several States. There is no inherent objection to 
them. Many jurists regard them as better than the ordinary ones 
which require grand juries and unanimity of verdicts. Under 
such circumstances is it likely that Congress deliberately intended 
to repeal the existing machinery for the administration of justice 
without providing a substitute, with the result that crimes could 
be perpetrated with impunity and the fundamental rights of life, 
liberty and property could not be protected? To do that would 
be to subordinate the substance and spirit of the Constitution to 
the mere form of some of its provisions, An act of so general 
a character as the Resolution in question and passed under such 
circumstances ought to be construed liberally with a view to 
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effecting if p ible what is reasonable and just and therefore 
probably in .i aed by Congress rather than in such a way as to 
impute to Congress recklessness and injustice. 


Again, it was provided in the Resolution that: 


“Until Congress shall provide for the government of such isl- 
ands all the civil, judicial and military powers exercised by the 
officers of the existing government in said islands shall be vested 
in such person or persons and shall be exercised in such manner 
as the President of the United States shall direct. * * * 


In the exercise of this power the President directed that 


“The civil, judicial and military: powers in question shall be 
exercised by the officers of the Republic of Hawaii, as it existed 
just prior to the transfer of sovereignty. * * * 


Under similar legislation in the case of Louisiana the President 
invested a Governor with all the powers exercised by the Gov- 
ernor General and Intendant under the King of Spain, under 
whom trials were conducted without the intervention of a jury 
at all. See the decision in the Peacock case. These are positive 
provisions under which, in the absence of other provision to the 
contrary, prosecutions could be conducted without the interven- 
tion of grand juries and verdicts rendered by nine out of twelve 
jurors could be lawfully received. Are these positive provisions 
to be outweighed by the indirect provision in regard to the Con- 
stitution? 

Thus it appears that there is at least much reason to believe 
that Congress did not intend to extend the Constitution in all 
its fullness to these islands immediately, and that the construction 
contended for should not be put upon the clause in question if 
that can be avoided. Can it be avoided? Is there any other 
reasonable explanation that can be given the clause in question? 

In our opinion it can be easily explained as part of a declara- 
tory as distinguished from a remedial provision. A declaratory 
statute is one that is intended to remove a doubt ss to the ex- 
istence or effect of an existing rule of law. A remedial statute 
is one that is intended to alter an existing rule of law or establish 


62 MAY, 1899. 


a new rule. Now take the provision in question. Its main pur- 


pose is expressed in these words: 


“The municipal legislation of the Hawaiian Islands * * * 


shall remain in force until the Congress of the United States 
shall otherwise determine.” 

This, we have seen, is merely declaratory of what the rule 
would be in the absence of any provision on the subject. There 
are four qualifying clauses. The first is: 

“Not exacted for the fulfillment of the treaties so extin- 
guished.” 

It was necessary, if any provision was inserted continuing Ha- 
waiian laws, for the sake of truth and exactness to name the ex- 
ceptions. In the first sentence of the paragraph in question the 
Hawaiian treaties were expressly repealed. Hence, it was neces- 
sary to insert the qualifying clause now in question and this in- 
sertion was merely declaratory. 


The fourth qualifying clause is: 
“Nor (contrary) to any existing treaty of the United States.” 


We may say of this clause very much as we said of the first 
clause: By the terms of the first sentence of the paragraph the 
Hawaiian treaties were replaced by the United States treaties. 
In other words the United States treaties were expressly extended 
to Hawaii, and therefore it was necessary to insert the qualifica- 
tion as to them and this insertion was merely declaratory. 

The second qualifying clause is: 

“And not inconsistent with this joint resolution.” 

The Joint Resolution expressly altered Hawaiian municipal 
legislation in some respects, as, for instance, in respect to Chinese 
immigration, and presumably altered it by implication in some 
respects. Therefore it was necessary to insert this qualification 
for the sake of exactness and the insertion was merely declara- 
tory. 

Thus the main portion and three of the qualifying clauses of 
the provision in question are found to be merely declaratory. Is 
it not likely that the remaining clause, 
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“nor contrary to the Constitution of the United States,” also 
was intended to be merely declaratory and not remedial? Were 
not all these qualifying clauses inserted for the sake of exactness 
and to avoid absurdities and inconsistencies, and not for the pur- 
pose of taking this method of enacting independent positive legis- 
lation? If any provisions of the Constitution extend to Hawaii 
of their own force during the present transition period, it would 
be necessary to insert the requisite qualification. And it might 
well be argued that certain provisions of the Constitution did so 
extend, for these islands were annexed and are now held and 
governed by powers conferred by the Constitution either ex- 
pressly or by implication. Congress at least would not by omit- 
ting the clause in question subject itself even to the suspicion 
that it intended to exercise powers not conferred by the Constitu- 
tion. If then this clause was intended to be merely declaratory 
and not remedial, only such provisions would be in fore~ here a: 
would be in force ew proprio vigore, and by the reasoning in the 
Peacock case, the provisions respecting grand juries and trial by 
jury would not be so in force here during the present transition 
period. In other words, so far as the Constitution was concerned, 
Congress intended to continue temporarily in force all the Ha- 
waiian municipal legislation that it could and did not intend by 
the clause in question to extend the provisions of the Constitu- 
tion here more fully than they would be in force here ex proprio 
vigore. And Congress well knew that, whether the Constitution 
was in force in the territories in its fullness for purposes of or- 
dinary legislation or not, it was not so in force under circum- 
stances like the present, for not only must Congress be presumed 
to know the recognized rules governing cases of acquisition of 
territory and the precedents in United States history, from the 
statutes passed in connection with some of which the Resolution 
in question was apparently in part copied, but the Resolution it- 
self recognizes this distinction. It expressly provides for the 
continuation of the Hawaiian customs laws, notwithstanding the 
provision of the Constitution that, “all duties, imposts and ex- 
cises shall be uniform throughout the United States.” If Con- 
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gress had supposed that provision of the Constitution was in force 
per se during this transition period, it certainly would not have 
attempted. to continue the Hawaiian customs laws. 

We are therefore of the opinion that Congress did not intend 
by the Joint Resolution of‘annexetion to extend to these islands 
the fifth and sixth amendments of the Constitution of the United 
States and that, upon the reasoning of the decision in the Peacock 
case, the said amendments were not in force here ex proprio 
vigore at the time of the defendant’s conviction and that the 
verdict must stand. 

Attorney-General H. E. Cooper and Deputy Attorney-Gen- 
eral E. P. Dole for the prosecution. 

G. A. Davis and L. A. Dickey for the defendant. 


HAWAIIAN STAR NEWSPAPER ASSOCIATION, Limit- 
ed v. H. B. SAYLOR. 


Error ro true Crrcurr Court, First CIkurr. 
Scusmitrep Marcu 28, 1899. Decwwep May 31, 1898. 


Jupp, C. J., FREAR anp Wura, JJ. 


Verdicts by nine out of twelve jurors as permitted by Hawaiian statutes 
may be received n civil cases notwithstanding the seventh amend- 
ment to the “onstitution of the United States. The reasoning in 
Republic v. Edwards, ante p. 55, followed. 


OPINION OF THE COURT BY FREAR, J. 


The defendant in error who was plaintiff below recovered a 
verdict against the plaintiff in error, defendant below, for $500, 
two jurors dissenting. The error assigned is in substance that 
the verdict, upon which judgment was entered, was contrary to 
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the seventh amendnient to the Constitution of the United States, 
which it is contended required the verdict to be unanimous. 
Upon the reasoning in the case of Republic v. Edwards, just 
decided, ante p. 55, we must hold that there was no error in re- 
ceiving the verdict and entering judgment upon it. The only 
difference between the two cases is that this is a civil case and that 
a criminal case, and that they therefore raise questions as to 
different provisions of the Constitution of the United States. But 
this does not affect the result. 

Defendant in error moved to dismiss the writ for want of a 
sufficient bond as required by Civ. L., Sec. 1450. Plaintiff in 
error relied on a bond filed under Civ. L. Secs. 1458-1460, con- 
tending that these Sections superseded Sec. 1450. It is unneces- 
sary to express an opinion upon this point, in view of our opinion 
upon the other point involved. 

The verdict must stand. 

Kinney, Ballou & McClanahan for plaintiff in error. 

W. A. Henshall for defendant in error. 


66 JUNE, 1899. 


IN THE MATTER OF THE APPLICATION OF L. D. 
SPENCER FOR A WRIT OF MANDAMUS 
AGAINST F. B. McSTOCKER, COLLECTOR GEN- 
ERAL OF CUSTOMS. (Case of the Euterpe.“) 


IN THE MATTER OF THE APPLICATION OF G. W. 
MACFARLANE FOR A WRIT OF MANDAMUS 
AGAINST F. B. McSTOCKER, COLLECTOR GEN- 
ERAL OF CUSTOMS. (Case of the “Willscott.”) 


IN THE MATTER OF THE APPLICATION OF A. M. 
BROWN FOR A WRIT OF MANDAMUS AGAINST 
F. B. McSTOCKER, COLLECTOR GENERAL OF 
CUSTOMS. (Case of the “Falls of Clyde.“) 


Appears From Circuit Juper, First Crrcurr. 
SUBMITTED APRIL 3, 1899. Deciwep June 5, 1899. 


Jupp, C. J., FREAR anb Warna, Jd. 


Upon petitions, returns and motions to quash the returns in manda- 
‘mus preceedings, it was held (1) that the defenses set out in the 
returns were not inconsistent; (2) that at least one of the defenses 
was not impertinent or frivolous; (3) that certain defenses were 
not set forth with sufficient definiteness and certainty and (4) 
that a denial in the return was sufficient though made on infor- 
mation and belief. 


The Collector General of Customs is not subject to the directions of the 
Minister of Finance in the matter of the registry of vessels. 

The refusal of the Minister of Finance to inquire of the represeli- 
tative of the nation to which a foreign-built vessel belongs, 
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whether any legal impediment exists to her registry, does not 
prevent the Collector General of Customs from proceeding to re- 
gister the vessel as a Hawailan vessel. 


The registry laws of Hawall were not abrogated immediately upon 
the annexation of these islands to the United States. 


OPINION OF THE COURT BY FEAR. J. 


These are applications for writs of mandamus to compel the 
respondent to issue certificates of registry for the vessels Eu- 
terpe,” “Willscott” and “Falls of Clyde” respectively. 


The case of the “Euterpe” is thus stated in the decision of the 
Circuit Judge: 


“Petitioner alleges in his petition that he is a Hawaiian citi- 
zen, and the sole, actual and bona fide owner of the ship called 
the ‘Euterpe,’ now lying in the port of Honolulu, that said ves- 
sel is fereign built and was acquired by petitioner by purchase 
and that there is no citizen or subject of any foreign prince or 
state, directly or indirectly, by way of trust, confidence or other- 
wise, interested in such vessel or in the profits or issues thereof; 
that on July 2nd, 1898, while the ‘Euterpe’ was lying at the 
port of Newcastle, N. S. W., he did, at Seattle, Wash., apply 
to and receive from the Hawaiian Consul at said city a tem- 
porary register of said ship as a Hawaiian vessel; that on Au- 
gust 3rd, 1898, he, the petitioner, made fotmal application to 
the respondent for a Hawaiian register for said ship and that 
subsequent to the making of said application, he made, sub- 
scribed and presented to respondent, his affidavit as required by 
law together with his bill of sale of the ship and the temporary 
register above mentioned; and that on December 29th, 1898, 
respondent refused and still refuses to issue a Hawaiian register 
for said ship. Copies of the bill of sale, temporary register, de- 
position of the owner made before the Hawaiian Consul at Scat- 
tle on July 2nd, 1898, affidavit of the owner sworn to before 
a notary public in the same city on the same day, and the ap- 
plication for a register and answer thereto, are appended to and 
made a part of the petition. 


“Respondent in his answer savs: 


1. That he is not satisfied that no legal impediment exists 
to the registration of said ship ‘Euterpe,’ as a Hawaiian vessel. 
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2. ‘That said application presented to him is insufficient in 
form and substance to warrant him in proceeding to register 
said ship ‘Euterpe’ as a Hawaiian vessel. 

8. ‘That said oath presented with said application to him 
is insufficient in form and substance to warrant him in proceed- 
ing to register said ship ‘Euterpe’ as a Hawaiian vessel. 

4. ‘That he denies on information and belief that said ship 
‘Euterpe’ is wholly owned by said petitioner, Lincoln D. 
Spencer, and that there is no citizen or subject of any foreign 
prince or state directly or indirectly by way of trust, confidence 
or otherwise, interested in said vessel or in the profits or issues 
thereof. 

5. ‘For a further and separate answer he alleges that he 
has been directed by the Minister of Finance to refuse to pro- 
ceed to the registration of said ship ‘Euterpe’ as a Hawaiian 
vessel, and that said Minister of Finance is his superior officer 
and that he is subject to the direction of the said Minister. 

6. ‘For a further and separate answer he alleges that the 
Minister of Foreign Affairs has informed him that he will de- 
cline to inquire of the representative of Great Britain now' res- 
ident in the Hawaiian Islands whether any legal impediment 
exists to the registry of said ship ‘Euterpe’ as a Hawaiian ves- 
sel, and that without said information he cannot proceed to the 
registration of said ship. 

7. ‘For a further and separate answer he alleges that since 
the 12th day of August, 1898, he has possessed no power or 
authority to register any vessel as a Hawaiian vessel in that the 
laws of the Republic of Hawaii heretofore existing respecting 
the registration of vessels became inconsistent with the Joint 

desolution of the Congress of the United States of America ap- 
proved the 7th day of July, 1898, and proclaimed as the law of 
the land in such cases on said 12th day of August.’ 


“Petitioner files a motion to quash this answer on the follow- 
ing grounds: 

‘Ist. For that said answer does not set up a sufficient excuse 
for non-performance. 

2nd. For that said answer is frivolous and evasive. 

‘8rd. For that said answer sets up inconsistent defenses. 

‘4th. For that said answer is ambiguous and uncertain, for 
that among other reasons, it does not state (1) the grounds of 
dissatisfaction that no legal impediment exists to the registra- 
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tion of said ship ‘Euterpe’ as a Hawaiian vessel. (2) That it 
is not shown how and in what manner the application of peti- 
tioner is insufficient in form and substance. (3) That it is 
not shown how and in what manner the oath presented with 
said application is insufficient in form and substance. (4) That 
it is not shown what oath is insufficient in form and substance.’ ” 

The Circuit Judge overruled the petitioner’s motion to quash 
the return, on the ground that the respondent’s denial of peti- 
tioner’s sole-ownership was sufficient to present an issue of fact 
to be tried. 

In the “Wilscott” case, the petition, return and motion to 
quash were similar to those in the “Euterpe” case, and the mo- 
tion to quash was overruled on the same ground. 

In the “Falls of Clyde” case, the petition was similar to that 
in the “Euterpe” case, but the return set up only three excuses 
for non-performance, namely, the 1st and 7th set forth in the 
“Euterpe” case and one corresponding to the 4th set out in that 
case but worded differently as follows: 

“That he is not satisfied that the said ship “Falls of Clyde” 
is wholly owned by the petitioner, Arthur M. Brown, and that 
there is no citizen,” &e. 

The Circuit Judge held that this was not a positive and di- 
rect denial of the material fact stated in the petition and was 
insufficient, and accordingly he sustained the motion to quash 
the return, but, upon motion, permitted respondent to amend 
bis return, and then overruled a motion to quash the amended 
return. 

The several petitioners appealed. 


We shall consider only the points raised in argument in 
this court. 


First, that the defenses are inconsistent. It seems to us that 
the defenses are cumulative rather than inconsistent. Even if 
they were inconsistent the Judge might in his discretion have 
stricken out some and allowed others that were consistent to 
stand. 


70 JUNE, 1899. 


Secondly, that the returns are impertinent and frivolous. The 
denial in each case that the petitioner is sole owner of the ves- 
sel is certainly neither impertinent nor frivolous. 

Thirdly, that the return is indefinite, ambiguous and uncer- 
tain. This argument is directed at the first three defenses set 
vut in the return. A glance at these allegations of the return 
will show that they are too indefinite «nd uncertain to be sus- 
tained—unless the first could be sustained on the ground that 
an allegation of the fact that the Collecter General was not satis- 
fied that no legal impediment existed was sufficient and that 
his decision could not be reviewed by the courts, but that ques- 
tion was disposed of in the case of the “China,” 11 Haw. 178. 


Fourthly, that the denial of petitioner’s sole-ownership on 
information and belief is insufficient. No other objection is 
made to the form of this allegation of the return. It is conten- 
ded that a denial on information and belief is uncertain because 
the petitioner might in fact be sole owner even though the re- 
spondent should be informed and should believe that he was not 
and that therefore there is no positive direct denial of the peti- 
tioner’s corresponding allegation. The petitioners rely on Mis- 
souri and New York cases. The Missouri cases are State v. 
Williams, 96 Mo. 13, 18, and State r. Trammel, 106 Mo. 510, 
515. In the second of these cases it does not appear just what 
the form of the denial was; it is merely said by the court to have 
been on information and belief; no objection was made by coun- 
sel to that form of pleading and the court allowed it to stand 
as the reply seemed to confess the facts so pleaded. The 
dictum of the court that a denial on information and belief was 
insufficient because it was not “direct and positive” was based 
on the earlier case entirely. Now turning to the earlier case, 
we find that the averment was not, as in the present case, a direct 
and positive denial, on information and belief, of the fact alleged 
in the petition, but merely an averment that the respondent 
had “no knowledge or information sufficient to form a belief” 
one way or the other; also that the statements in the authori- 
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ties relied on by the court, to the effect that denials in the re- 
turn must be positive and direct, were, as pointed out by the 
Circuit Judge in this case, made with reference to the distinc- 
tion between such denials and those merely by way of inference 
and not with reference to the distinction between denials on 
one’s own knowledge and those on information and belief. 

The New York cases are People v. Norton, 12 Abb. Pr. N. S. 
47, 87, and People v. Common Council, 77 N. Y. 503, 511. 
In the second of these cases the averment is merely that respon- 
dent is informed and believes that, &c., not as in the present 
case a positive denial, “on information and belief.“ The res- 
pondent may be informed and may believe that an alleged fact 
is not true and yet the alleged fact may be true; such an alle- 
gation differs from a positive denial of the truth of the alleged 
fact accompanied with a statement as to the source of the knowl- 
edge. An averment of information and belief differs from an 
averment on information and belief. The usual practice is to 
aver in both ways, as: “The respondent is informed and be- 
lieves and so avers on information and belief the fact to be,” &c. 
The opinion on this point in this second New York case is based 
on the earlier New York case. Turning now to the earlier case 
we find that the averment there is similar to that in the later 
case, namely, that respondent “is informed and believes,” &c. 
and not, as in the present case, a positive denial accompanied 
by a statement that the source of knowledge is “information;” 
also that the decision was based, not merely upon the fact that 
the averment in the return was on information and belief but 
largely on the vagueness and generality of the whole averment 
as compared with the directness and particularity of the aver- 
ments of the petition. 

In a later New York case, People v. York, 52 N. V. Supp. 
401, the form was as in the case at bar, “upon information and 
belief.” There were both denials and affirmative allegations. 
The court relied on the case in 77 N. Y. 503, above referred to, 
and held that the reasoning that was applied in that case to de- 
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nials applied equally to affirmative allegations on information 
and belief. No distinction was noticed between the form of 
the averments in the two cases, but the court evidently felt that 
there was need of some qualification to the general rule laid 
down in the earlier cases and added the following: 


“In order to prevent any misconstruction, it should be 
added that the rule which renders denials on information and 
belief thus unavailing in mandamus proceedings does not, as we 
understand it, go so far as to condemn them under all circum- 
stances. There may be cases where a public officer or other party 
proceeded against cannot possibly have any cognizance of the 
subject-matter except such as is based upon communication from 
others. No court, we believe, would hold that a denial or affirm- 
ative allegation coming from onc so situated must be diregard- 
ed because made on information and belief, if it satisfactorily 
appeared that the witnesses possessing personal knowledge of 
the matter were inaccessible, and if the affiant stated such 
sources of information and grounds of belief as to convince the 
court of the existence of a substantial defense.” 


Afterwards on a motion for reargument the court said they 
had no doubt the order granting the writ would be vacated upon 
proper conditions and the respondents be permitted to replace 
their affidavits with others drawn in accordance with the sugges- 
tions made in the opinion of the court. 52 N. V. Supp. 1060. 

The respondent relies on People v. Alameda County, 45 
Cal. 395 and State v. Cooley, 58 Minn. 514, 518. In the first 
of these cases there was a denial, as in the case at bar, “upon in- 
formation and belief.” The court sustained the pleading and 
overruled a motion to strike it out. In the Minnesota case coun- 
sel cited the Missouri and New York cases, but the court sustain- 
ed the allegations made on information and belief, saying, 
among other things: 

“The respondent contends that denials upon information and 
belief are not permissible in a return to a writ of mandamus, 
especially when made by a county officer having no personal 


interest in the controversy. Several of the allegations in the re- 
turn which are pleaded as an affirmative defense are stated up- 
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on information and belief. If this form of pleading is permit- 
ted, it seems to us that a public officer should certainly be allow- 
ed to do so. Many facts might exist, and transactions take place, 
of which he could not have the means of knowing personally or 
positively, and to which he in no way was a party, and of which 
it would be difficult for him to obtain a positive knowledge, es- 
pecially without spending much time for such purpose, and 
which might greatly interfere with the faithful discharge of his 
official duties. He might be informed of such alleged facts or 
transactions which he believed to be true, and it would seem to 
be unjust that he should be deprived, through some technicalities 
or mere matter of form, from alleging their existence upon in- 
formation and belief.” 
* * * * * * 

“A conscientious and honest man or public officer should 
not be deprived of his substantial rights because he feels that he 
can only truthfully allege the existence of certain facts, sub- 
stantiating those rights upon information and belief. However 
sincerely he may believe in the existence of such facts, yet, not 
knowing with absolute certainty of their existence, he should 
be permitted to allege such facts upon information and belief, 
and not be driven out of court because he would not utter a false- 
hood or commit perjury.” 


It seems to us that this reasoning is sound. We may add 
that the rigor of the ancient common law rule which required 
certainty to a certain intent in every particular in returns to 
alternative writs of mandamus has been rélaxed and now cer- 
tainty to a certain intent in general is all that is required and 
it has been held that such certainty as suffices in other proceed- 
ings is sufficient in mandamus proceedings. High, Extr. L. 
Rem. Sec. 471. Such has been the prevailing view here as 
shown in our practice. There is nothing in our statutes that 
forbids a denial on information and belief in a return. 

If we were to adopt the rule of extreme strictness we should 
be obliged to look back of the return to the petition and writ 
in two of these cases at least. For, in the first place, we find in 
the books general statements in regard to the petition similar 
to those in regard to the return in respect to the degree of pos- 
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itiveness and distinctness required and it appears to have been 
held that an affidavit that the matters set forth in the petition 
are true to the best of affiant's knowledge, information and be- 
lief is insufficient (see Gunning v. Sheahan, 73 111. App. 118, 
not at hand but digested in 6 Gen. Dig. 1440), and yet in the 
first of the cases before us the allegations of the petition are 
sworn to on information and belief. Again, the return is sup- 
posed to be an answer to the alternative writ only, and yet there 
is no allegation or recital in the alternative writ, in either of the 
first two cases in regard to the matter of sole-ownership, such 
matter appearing in the petition only. 

In our opinion a positive and direct denial, though on infor- 
mation and belief, is sufficient under the circumstances of the 
present cases. 


We now pass on to the remaining three defenses set up in 
the return. 

First, that the respondent has been directed by the Minister 
of Finance to refuse to register the vessels and that he is subject 
to the direction of the said Minister as his superior officer. The 
answer to this is that the statute does not make the Minister the 
superior officer of the Collector General in the matter of regis- 
tration of vessels, although it does for some other purposes. 


Secondly, that the Minister of Foreign Affairs has informed 
the respondent that he will decline to inquire of the represen- 
tative of Great Britain now resident here whether any legal 
impediment exists to the registry of the vessels. This is an- 
swered by the reasoning in the “Star of Italv” case 11 Haw. 581. 

Thirdly, that the registration laws of these islands were in- 
consistent with the Joint Resolution of Congress, approved July 
7, 1898, under which these islands were annexed to the United 
States. This point also was disposed of in the “Star of Italy” 
case, supra. 

Chancellor Kent (8 Com. 149) says: “The registry is not 
a document required by the law of nations as expressive of a 
ship’s national character. The registry acts are to be considered 
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as forms of local or municipal institutions, for purposes of pub- 
lie policy.“ The Hawaiian registration laws are a part of the 
municipal legislation of these islands which was to remain in 
force temporarily by the terms of the Joint Resolution of an- 
nexation. The main purpose of registry laws is to encourage 
the trade, navigation and ship-building of the country enacting 
such laws, — not to impress vessels with a national character 
or to entitle them to protection as national vessels. Congress man- 
ifested no particular intention to abrogate onr registry laws 
immediately upon annexation. On the contrary by continuing 
Hawaiian customs relations with the United States and other 
countries, it manifested a general intention to continue our reg- 
istry laws. It certainly did not intend to annual the registers 
of all vessels then registered under our laws. The registration 
of other vessels thereafter would not make them American ves- 
sels or entitle them to the privileges of American vessels. 

In our opinion, the denials of the respective petitioners’ sole- 
ownership are sufficient in form under the circumstances of 
these cases, and the decrees of the Circuit Judge overruling the 
motions to quash the returns are affirmed. 

Kinney, Ballou d McClanahan for the petitioner in the 
“Euterpe” case. 

Thurston & Carter for the petitioners in the “Willscott” 
and “Falls of Clyde” cases. 

Attorney Gencral H. E. Cooper for the respondent in each 
case. 
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THE OAHU RAILWAY AND LAND COMPANY, appellee 
v. JONATHAN SHAW, TAX ASSESSOR FIRST 
DIVISION, appellant. 


APPEAL Frou TAX Appear Couxr, ISLAND or Oanv. 
Susmirrep January 18, 1899. DecipeD June 5. 1899. 


Jupp, C. J., WHTrI Nc, J., anD Circurr JUDGE Perry, IX PLACE 
or FREAR, J., ABSENT. 


A structure, with the machinery essential to its working, used exel- 
sively for taking coal from a ship and discharging it into the cars 
of the Oahu Railway & Land Co., to be delivered to purchasers 
along the road of the Company is property within the exemption 
from taxation being. in the words of the statute, property 
“fairly necessary for the reasonable maintenance and operacion 
of the road of the Company.” 


Exemptions from taxations are strictly construed. 
OPINION OF THE COURT BY WHITING, J. 


Appeal by the respondent Tax Assessor from the decision 
of the Tax Appeal Court, Island of Oahu. 

The issue in this case is whether or not the coal elevator or 
coal plant at the Railroad wharf at the harbor of Honolulu is 
property subject to assessment for taxes. A contract was made 
between the Government and the Oahu Railway and Land Co. 
in accordance with the Railroad Laws of Hawaii and contained 
a provision for exemption of property from taxation under Sec- 
tion 576 of the Civil Laws, which is as follows: “Such contract 
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as herein authorized may contain a provision for the remission 
of all or any portion of the taxes upon the property of such com- 
pany for any period not to exceed twenty years; provided that 
no taxes shall be so 1emitted upon any property not fairly ne- 
cessary to the reasonable construction, maintenance and opera- 
tion of the road of such company.” 


Prior to 1897, this coal plant was not in the exclusive use 
and control of the Railroad Co., and a return of it for taxation 
was made by the company, but now that it has passed to the 
exclusive use of the Railroad Company for handling coal car- 
ried on its road the question arises, whether or not this property 
is liable for taxes or is exempt therefrom as being “fairly ne- 
cessary to the reasonable construction and operation of the road 
of the Company.” 


It is claimed that laws exempting property from taxation 
must be construed strictly and it has been so broadly stated in text 
books and cases. Taxation is a matter of sovereignty to be per- 
formed so far as it can be with justice and equality to all. Ex- 
emptions, no matter how meritorious, are of grace and must be 
construed strictly, Cooley on Taxation Sec. 204. The intention 
of the Legislature to exempt must be expressed in clear and un- 
ambiguous terms: taxation is the rule, exemption is the excep- 
tion. Portland, S. and P. R. R. Co. v. City of Saco, 60 Me. 
198; Harvard College v. Aldermen of Boston, 104 Mass. 470. 


“The cardinal and well known rule of construction is that a 
statute exempting property from taxation is to be strictly con- 
strued. The general rule is settled and familiar, but its prac- 
tical application is not free from difficulty. The statutes to 
which it has been applied differ in many particulars. A great 
diversity of opinion prevails, although all cases profess adherence 
to the cardinal rule. Some of the Courts enforce the rule with 
rigid strictness, holding that there must be actual use for rail- 
road purposes and not merely a use for a purpose indirectly con- 
nected with the operation of the railroad, while other Courts 
extend the exemption to property incidentally connected with 
the operation of the railroad. As much as can be safely said 
is that in each particular case the question is one of legislative 
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intention, that intention being gathered from the particular sta- 
tute strictly construed against the corporation which claims that 
its property is exempt from taxation, and it appearing clearly 
that the property claimed as exempt is essential and not barely 
convenient to the operation of the railroad. The statement 
made does not advance us very far, for the question of import- 
ance and difficulty which must be solved is as to what property 
is reasonably necessary to the proper operation of the railroad.” 
Elliott on Railroads Vol. 2, Sec. 750. 


The Charter of the Illinois Central R. R. Co., after providing 
for a limited state tax upon its stock, property and assets, de- 
clared that “the said Corporation is hereby exempted from all 
taxation of every kind, except as herein provided.” 


“The Court in discussing the question of exemption says: 
What constitutes an exemption from taxation is a question of 
law, but whether a particular piece of property is within the 
exemption or not, depends upon the existence or non-existence 
of certain facts capable of proof, which is a matter for the de- 
termination of a jury. We must pass upon the facts as well as 
the law, and from the facts proved must determine the true re- 
lations of the property in question to the road and its operation, 
rather than from the opinions of witnesses.” 

“In giving effect to laws exempting property from taxation, 
the Courts adopt what is known as a strict construction, hence 
nothing will be held to come within the exemption, which does 
not clearly appear to be so, and reasonable intendments will be 
indulged in favor of the state. Presumably all property is sub- 
ject to taxation. When therefore, it is claimed that a particular 
piece or classs of property is exempt, the party interposing the 
claim must come prepared to establish it by clear and satisfac- 
tory proof.“ 

Tn that case it appeared the Company erected on its right of 
way a grain elevator and leased the same to private parties, who 
received tolls and compensation for all grain stored therein. 
Tt was shown that such elevator was quite convenient and ben- 
eficial to the company and its business, but not more so than 
if built and owned by private parties. The Oourt held that un- 
der the Comnanv’s Charter. such elevator was not exempt from 
taxation, it not being devoted exclusively to the business of the 
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Company as a Common Carrier, and not being essential to the 
operation of its road. 


But the Court says: 


“If the elevator was used exclusively by the company in re- 
ceiving grain for shipment, or storing it after shipment, without 
any additional charge therefor, except where the owner neg- 
lected to take it away within a reasonable time after its arrival, 
the property would then be clearly exempt from taxation.” 
In the matter of Sweigert 119 Ill. 83. Detroit v. Detroit 88 
Mich. 349. County of Todd v. St. Paul, M. and M. Ry. Co.38 
Minn. 163. 


The Judgment of the Court must be passed upon the ques- 
tion of necessity in each given case. State v. Camden and Am- 
boy R. R. and T. Co. v.Woodruff 36 N. J. L. 94. 


Again in ZU. Cent. H. R. Co. v. The People 119 Ill., 140. 


“Freight houses, elevators, etc., constructed and used solely 
for the purpose of enabling the company to perform its duty 
as a common carrier are exempt from taxation; but the company 
has no more authority under its charter to enter upon the busi- 
ness of warehousing generally, than it has to enter upon that 
of merchandising, and property, therefore, devoted to such a use 
not being within the contemplation of its charter, can not be 
within the exemption. The rule is familiar, that the party alleg- 
ing exemption from taxation must affirmatively show that the 
property claimed to be exempt is so in fact. The proof here 
is hardly sufficient.” 

“Tt is true that a witness of unquestioned integrity testified 
that ‘the elevator is used to hold grain that is unloaded from 
Illinois Central Cars, and also grain that is to be shipped away 
on them;’ but he also testified ‘the building is occupied by 
Halliday Brothers under a contract; they hold the elevator as 
agents of the Illinois Central Railroad Company and pay that 
company a compensaticn exactly how much I do not know.’ 
This clearly excludes tke idea that the elevator is used exclu- 
sively by the company in the exercise of its franchise as a com- 
mon carrier, and it dees not affirmatively show that the elevator 
is used exclusively for the storage of grain, shipped or to be 
shipped, on the Company’: Railroad. The evidence does not 
show that the grain shipped or to be shipped on the Company’s 
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Railroad, must, to enable the company to conveniently discharge 
its duty to shippers and consignee, pass through this elevator.” 

And in The Milwaukee & St. P. R. Co. v. The City of Mil- 
waukee, 34 Wis. 271, the Court held that, in determining 
whether particular property of the railroad company is “neces- 
sarily used in operating” its road so as to be exempt, the ques- 
tion is whether its use is requisite for the full performance of 
the duty which the company owes to the public as a common 
carrier. 

Again certain Courts make a distinction between appendages 
which are necessary and indispensable for operating the road 
and those which are convenient means of increasing the advan- 
tages and profits of the company. State v. Newark, 26 N. J. L. 
519, Vermont Cent. R. R. Co. v. Town of Burlington, 28 Vt. 
192, State, N. J. R. R. & T. Co. v. Hancock, 35 N. J. L. 537. 
In Pennsylvania, “warehouses, coal lots, coal shutes and wood 
yards used or intended to be used as depots for merchandise, 
coal, wood, &c., for transportation, and machine shops for the 
manufacture of engines and cars were held to form no part of 
the construction of the road and were not exempt. They are 
only indispensable to the profits to be made by the company; 
they are not appurtenant to the road but to the business done 
upon it. Reading Railroad v. Bucks Co., 6 Barr 70. County 
of Erie v. Erie & Western Trans. Co. 87 Pa. St. 434. Wayne 
County v. Del. and Hudson Canal Co. 15 Pa. St. 351. 

It is not required to exempt property from taxation that it 
be used exclusively for railroad purposes. It is sufficient if that 
is clearly shown to be its principal use. C. M. & St. R. Ry. Co. 
r. Bd. of Sup’rs of Crawford Co., 48 Wis. 673; Osburne v. 
Hartford ck N. Haven R. R. Co., 40 Con. 498. 

The taxability or non-taxability of this property depends upon 
the manner in which it is used. One mode of user renders it 
taxable and another exempts it. Because the Oahu R. & L. Co. 
used the coal plant in former years in a manner to render it liable 
to taxation, it by no means follows that it must be taxed in 
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1898 if it has so changed-the use as to bring the property within 
the exemption clause. C. M. ck St. P. Ry. Co v. B's Sup’rs of 
Crawford Co., 48 Wis. 675. 


The substance of the testimony given by the general manager 
of the Oahu Railway & Land Co. is as follows: 


The coal plant, is a part of the machinery for handling, 
working and operating the road. It is labor saving niachinery 
to assist in handling freight. It is constructed with reference 
to the road and in connection with it. We take coal from ships, 
have a system of cable road, and carry it back, piling or storing 
it. At times we have as much as eight or ten thousand dollars 
worth of coal and I had been wanting to provide against strikes 
and high prices in coal. 

The coal is taken from the hold of the ship and dumped into 
a hopper, from the hopper it slides into the cars, and then rolled 
back, and dumped along the line at different places. When 
ready to send down into the country, it is picked up by the ma- 
chines and reloaded on cars, carried to a shute and shot into the 
railroad cars. It also can be taken from the ships and loaded 
direct into the railroad cars, 

Before now, we have used the coal plant for shipping coal 
out of the harbor, but for the last two years, we have not done 
so, we used it entirely for our own work. 

We deliver coal to the plantations on the road—Some have 
contracts—We charge one dollar a ton for storage and handling 
and piling on the cars, and the freight; it is a fixed charge just 
the same as freight. We were led to secure the coal plant by a 
desire to handle freight more economically; we could bring 
lands, waste lands in connection with the railroad, into culti- 
vation, by bringing coal and handling it cheap enough so that 
machinery and pumps could be put into operation and water 
pumped to a higher elevation. 

The coal plant is an apparatus for unloading coal from the 
ships, storing and reloading cheaply and expeditiously in con- 
nection with the railroad. The coal plant has cheapened the 
price of coal to consumers along the line. We sell coal that 
usec to cost them Eight or Nine Dollars for $7. We don’t do 
any business outside only with the parties along the railway 
line. 

The coal plant was returned voluntarily and taxed in those 
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years when used for outside business and not engaged in hand- 
ling or loading cars, and it had nothing to do with the railroad 
business at that time. 

Ten to twelve thousand tons of coal handled during the year 
of which railroad used some 2400 tons. The coal is imported 
by Castle & Cooke, and we handle it on ite arrival and deliver 
to plantations from time to time. 

An account is kept by Castle & Cooke, by the railroad com- 
pany and the plantations and settled at convenient times, but 
the railroad company has control of all the coal from its dis- 
charge from the ships to its delivery to the plantations along 
the road. 


This evidence, not being disputed, shows that the coal hoist 
is a contrivance for expeditiously handling freight to be carried 
on the cars of the railroad company. We consider that as used 
at the time of the assessment in question it is property within 
the exemption from taxation, being “fairly necessary for the 
reasonable maintenance and operation of the railroad.” 

Kinney, Ballou & McClanahan for the appellee; 

A. L. C. Atkinson for the appellant. 
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WAIKULANI v. J. O. CARTER et al. 
Exceptions FROM Circuir Court, First CIRcUrr. 
SUBMITTED APRIL 4, 1899. Drown June 5, 1899. 


Jupp, C.J., FRRAR and Wama, J.J. 


Costs under Rule 24 (C) of the Circuit Courts and under 
Section 1372, Civil Laws. 


The plaintiff discontinued his action. A commission to take testimony 
issued on motion of defendant, and the commissioner’s fee was 
ordered by the circuit judge to be made costs of court and the 
plaintiff's attorney was held liable under Rule 24 (C) to pay this 
to the clerk as costs of court incurred by his client. 


OPINION OF THE COURT BY WHITING, J. 


On motion of the defendant, a commission to take testimony 
in California was issued and on its return, the circuit court fixed 
the commissioner's fee and expense at $15.25 and ordered it to 
be added to the costs of court. The case was discontinued by 
the plaintiff. The plaintiff’s attorney then withdrew the balance 
of the deposit required to be made with the clerk prior to this 
order of the court, and, there being no funds to the credit of 
plaintiff, the clerk charged the $15.25, commissioner’s fee, 
against the attorney for plaintiff, to which he objects, claiming 
that it is a cost of court incurred by defendants and not by 
Aaintiff. and that thereby the defendant’s attornevs are liable. 
The plaintiffs attorney moved the Circuit Court for an order 
‘elieving him from liability, but the court overruled said mo- 
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tion, it holding that under Rule 24c of the Circuit Courts, at- 
torneys of a losing party are liable for all costs of court, and 
that the word “incurred” in said rule refers to the final liabil- 
ity for costs at the termination of a case and not to the time of 
the first inception of the costs, also that plaintiff's attorney was 
liable for the commissioner’s fee as costs of court, and he was 
ordered to pay the same. 


Rule 240. Rules of the Circuit Courts. Attorneys shall 
be liable for costs of court incurred by their respective clients. 


The commissioner’s fee is costs of court. Section 1372, 
Civil Laws. 


“The costs of every application for any rule or order to be 
made for the examination of witnesses under any commission 
by virtue of this Act, and of the rule or order and proceedings 
thereupon, shall be costs in the cause unless otherwise directed 
either by the judge making such rule or order, or by the judge 
before whom the trial or enquiry of the cause may be had, or 
by the court wherein the action shall e depending.” 


This rule 24c was made for the protection of the court and not 
for the protection of the parties. Costs of court referred to in 
the rule cover only what are strictly costs of court. They do 
not include “fees” or disbursements. Kanahele v. Wakefield 
11 Haw. 259. The commissioner’s fee being costs of court, 
the clerk of court has the right to look to the attorney who is 
liable for costs of court, who in this instance is the attorney of 
the plaintiff. 

Exceptions overruled. 

L. A. Dickey, pro se. 

Kinney, Ballou c McClanahan, contra. 
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HAWAIIAN COMMERCIAL AND SUGAR COMPANY 
v. KAHULUI RAILROAD COMPANY. 


Essorment Cass. 
Excrrrioxs rrom Crrcurr Court, First Crecorr. 
SUBMITTED January 25, 1899. Dromer June 6, 1899. 


Wurd, J., Crrcurr Junar Srantey, anb E. P. Dorr, Esq., 
OF THE BAR RESPECTIVELY IN PLACE OF Jupp, C. J., DISQUALI- 
FIED AND FREAR, J., ABSRNT. 


Every case in which an equitable estoppel is set up as a defense to a 
documentary title must be decided in the light of all the surround- 
ing circumstances. 


Defendant’s grantor expended large sums of money in constructing a 
railroad over land of plaintiff’s grantor under a parole license from 
plaintiff's grantor and in pursuance of a prior understanding en- 
tered into between said parties for their mutual advantage, and for 
many years afterwards the plaintiff and its grantor shared in the 
benefits of said road without claiming any control over or owner- 
ship in the same. Held, that the plaintiff was estopped to bring an 
action of ejectment. 


OPINION OF THE COURT BY E. P. DOLE, ESQ. 


This cause, jury waived, having been tried before the First 
Judge of the First Judicial Cirenit at the August Term, 1898, 
and the court having found for the plaintiff for restitution of the 
property claimed and for costs, and having denied the defendant’s 
motion for a new trial, it comes to this court on bill of excep- 
tions. 
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It is an action of ejectment to recover possession of a strip 
of land about thirty feet wide, lying between Kahului and Wai- 
luku, on the Island of Maui, now and for nearly twenty years 
last past used as a portion of the road bed of the defendant’s 
railroad. 

The railroad from Kahului to Wailuku was constructed by 
Mr. Thomas H. Hobron before September 2nd, 1879, and after 
a tract of land including the land in controversy had been leased 
to Mr. Claus Spreckels. On the 30th day of September, 1882, 
Mr. Spreckels’~leasehold of the land in controversy, together 
with other land, became a documentary title in fee simple by 
Royal Patent to some twenty-four thousand acres, the considera- 
tion for said Patent, authorized by Act of the Legislature ap- 
proved July 21st, 1882, being the satisfaction of certain claims 
of said Spreckels to Crown lands. Before the beginning of this 
action,to wit, February 27th 1885, Mr. Spreckels and his wife 
executed a deed of the land to the plaintiff corporation. The 
defendant corporation is Mr. Hobron’s grantee. 

Thus far, as the defendant admits, the plaintiff has a perfect 
documentary title. 


The defendant sets up five defences to wit: 


1. That the defendant holds the land in question under the 
grant of a right of way from plaintiff’s predecessor in title, 
Claus Spreckels. 

2. The plaintiff before the beginning of this action deeded 
the land in question to the Maui R. R. & S. S. Co. and has no 
title therein. 

3. The plaintiff is estopped by the covenant of its prede- 
cessor in title, the Crown Land Commissioners from interrupt- 
ing or hindering the defendant in the using or taking of the 
land in question. 

4. That the road was located on the land in question in con- 
sequence of a parol license from plaintiff's predecessor to de- 
fendant's predecessor, which license has become irrevocable by 
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the expenditure of large sums of money by the defendant on the 
faith of the license. 


5. If the defendant’s original entry on the land, was without 
license and without right, yet it is now operating a public rail- 
road thereon, and the defendant having acquiesced for the 
period of eighteen years, cannot now maintain ejectment, but 
18 limited to an action for damages. 


Upon the undisputed facts, we are of opinion that the fourth 
defense is a complete answer to the plaintiff’s case. Where the 
facts are established it is for the court to find whether they create 
an estoppel.” Hayselden v. Wahineaea, 10 Haw. 10. 

We do not question the doctrine, repeatedly held by this 
court, that “mere acquiescence, consisting of knowledge and 
silence, does not work an estoppel, unless, because of special cir- 
cumstances, there is a duty to speak. A person has a right to 
assume that others will not enter and spend money upon his 
land, except at their own risk, without first searching the records 
and making necessary inquiries, and, if they neglect to pursue 
the ordinary means of ascertaining in whom the title lies, and 
euffer the consequences, it is their own folly. They cannot blind- 
ly take risks and then cast the loss, if any, upon the owner who 
has done nothing to encourage them in their action.” Nahaole- 
lua v. Kaachu, 10 Haw. 18; Kela v. Pahuilima, 5 Haw. 525; 
Waiaha v. Naholowaa, 6 Haw. 271. 

But we think that the undisputed facts of this case bring it 
within the rule stated by Lord Denman and frequently approved 
by this court, that “where one by his words or conduct wilfully 
causes another to believe in the existence of a certain state of 
things and induces him to act on that belief, so as to alter his 
previous condition, the former is concluded from averring against 
the latter a different state of things as existing at the same time.” 
Hayselden v. Wahineaea, 10 Haw. 10; Kamohai r. Kahele, 
3 Haw. 550. As Pomeroy puts it (Pomeroy’s Equity, Vol. 2, 
Sec. 10, approved in Goo Kim v. Holt, 10 Haw. 660.) “If the 
real owner of the land resorts to any affirmative acts or words 
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or makes any representation it would be in the highest degree 
inequitable to permit him to say that the party who had relied 
upon his conduct and had been misled thereby might have s- 
certained the falsity of his misrepresentation.” Or as Swayne, 
J., puts it (Dickenson v. Colgrove, 100 U. S. 578, approved in 
10 Haw. 661.) “The vital principle is that he who by his lan- 
guage or conduct leads another to do what he would not other- 
wise have done shall not subject such person to loss or injury 
by disappointing the expectations upon which he acted. Such 
a change oi position is sternly forbidden.” 

The evidence proves affirmatively, as it seems to us, that the 
railroad from Kahului to Wailuku was built and maintained 
with Mr. Spreckels’ consent and approval, in fact, under a parole 
license from him. The testimony of Mr. W. O. Smith (tran- 
script of evidence pages 60-63) and of Mr. Frank F. Porter (tran- 
script of evidence, pages 18-25) is in point to that effect. 

Mr. Spreckels was not in the Hawaiian Islands during the con- 
struction of the Wailuku branch of the road, but he had at that 
time a general manager, Mr. Hermann Schussler, in charge of 
his Maui property, who does not appear to have made any ob- 
jection to Mr. Hobron’s enterprise. 

Mr. Schussler had a full power of attorney (Exhibit P“) 
dated October 28th, 1878. It authorized him, among other 
things, “to enter into and take possession of all property, real, 
personal and mixed now owned and possessed by me (Mr. Spreck- 
els) or which I may hereafter own or acquire, situate, lying and 
being on the island of Maui in the Hawaiian Kingdom and to 
lease, let and demise the same on such terms as to him shall seem 
fit * * * to ask, demand, sue for, recover, have and receive all 
sums of money due or to become due to me from any person or 
person on the said island of Maui arising from or founded on 
any matter, cause or thing whatsoever; to institute, maintain 
and prosecute any action at law or in equity that may be or be- 
come necessary for the protection and maintenance of anv of my 
rights on said island of Maui and to appear for me and defend 
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any suit or action at law or in equity that may be brought against 
me in any of the courts of the Hawaiian Kingdom and finally 
* * * * to do and cause to be done such works, building, and 
constructions on the said island of Maui as he shall see fit and in 
such manner and on such terms as he shell deem best, making 
such contracts therefore as he deems best. Giving and granting 
unto my said attorney full power and authority to do and per- 
form all and every act and thing whatsoever requisite and neces- 
sary to be done in and about the premises as fully to all intents 
and purposes as I might or could do if personally present. Here- 
by ratifying and confirming all that my said attorney shall law- 
fully do or cause to be done by virtue hereof.” 

It is presumed, until the contrary is proved, that every man 
performs all his official and social duties. The like presumption 
is also drawn from the usual course of men’s private offices and 
business where the primary evidence of the fact is wanted. 1 
Greenleaf on Evidence Section 40. It is likewise a presump- 
tion, based on the experience of human conduct in the course 
of trade, that men are usually vigilant in guarding their pro- 
perty and prompt in asserting their rights and diligent in claim- 
ing and collecting their dues. 1 Greenleaf on Evidence, Sec- 
tion 38. 

It may be presumed, therefore, certainly if corroborated by 
other evidence and contradicted by none, that Mr. Schussler 
made no objection to the building of the Wailuku branch of the 
Kahului railroad and brought no claims in regard to the same, 
not because he was remiss in the discharge of his duties, but 
because he knew that the railroad was being construeted in ac- 
cordance with an understanding between Mr. Spreckels and 
Mr. Hobron. 

September 22d, 1879, about the time that the Wailuku branch 
was finished, Mr. F. F. Porter became general manager 
of the Spreckelsville Plantation, as he expressed it, “of 
everything there, and Mr. Spreckels and the directors 
of his company came shortly afterward. Mr. Porter 
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testified that he was instructed by Mr. Spreckels to let 
Captain Hobron run his road anywhere on the com- 
pany’s land and use his own discretion and to hurry him up 
with the railroad to Spreckelsville; that Mr. Spreckels was there 
in May or June 1880; that the Kahului Railroad Company was 
then operating its cars on the track from Kahului harbor to Wai- 
luku; that it was there when he, Porter, took possession in 1879; 
that he, Porter, never questioned their right; that Mr. Spreckels 
saw the track there extending to Wailuku and the cars running 
on the track; that he, Porter, was manager thirty-eight months, 
during which Mr. Spreckels was there perhaps four or five times; 
that at all such times the Kahului R. R. Company was operating 
its cars on the track from Kahului harbor to Wailuku; that at no 
time while Mr. Spreckels was there did he make any objections 
to the use of the track or make any claims against the Kahului 
Railroad Company in reference to that track from the wharf at 
Kahului to Wailuku; that the Spreckelsville drinking water was 
brought on the railroad from Wailuku in tanks; that the directors 
had many a free ride on it and Mr. Spreckels traveled on it to 
Wailuku very often; that the witness himself, the Spreckels- 
ville manager, used it free; and that during all of the time when 
the San Francisco capitalists, the president and directors of plain- 
tiff corporation, were there the witness did not directly or in- 
directly hear any complaint against the use of this strip of land 
owned by Mr. Spreckels and the Hawaiian Commercial and Su- 
gar Company by the Kahului Railroad Company. 

Almost immediately after the completion of the Wailuku 
branch (September 29th 1879,) Mr. Spreckels granted to Mr. 
Hobron rights of way for further railroad construction. It is 
claimed by the defendant that this deed (Exhibit 1) included 
the road already constructed. We do not so find; but it is a 
circumstance, in connection with other circumstances, tending to 
prove acquiescence in what Mr. Hobron had already done. 

It is further in evidence that no claim of trespass or of title 
was made against the defendant or its predecessor until about 
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eighteen years after the railroad in question was constructed, 
not until the relations of. the parties became antagonistic al- 
though, during all of that time, the defendant or its grantor 
was doing business as a common carrier under the eyes of the 
plaintiff's officers and managers, and the track was substantially 
relaid twice without objection, and the last time as late as 1894. 

Every case in which an equitable estoppel is set up as a defense 
to a documentary title must be decided in the light of all the 
surrounding circumstances. 

The evidence, largely circumstantial but uncontradicted, sat- 
isfies us that the defendant’s grantor expended large sums of 
money in constructing a railroad over land of plaintiff's grantor 
under a parole license from plaintiff’s grantor and in pursuance 
of a prior understanding entered into between said parties for 
their mutual advantage, and that for many years afterwards the 
plaintiff and his grantor shared in the benefit of said road with- 
out claiming any control over or ownership in the same or any 
interest in the land occupied by it. The evidence brings the 
case directly within the “vital principle that he who by his lang- 
uage or conduct leads another to do what he otherwise would 
not have done shall not subject such person to loss or injury by 
disappointing the expectations upon which he acted.” 

On this ground the exceptions are sustained. 

A. S. Hartwell, W. R. Castle and P. J. Wearer, for plain- 
tiff. 

Kinney, Ballou ck McClanahan, for defendant. 
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F. F. PORTER v. HAWAIIAN PORK PACKING 
COMPANY, Limited. 


Excertioxs FROM Circuit Court, First CIkcurr. 
SusmrrrEep Marcu 27, 1899. Decipep June 7, 1899. 


Jupp, C. J., FRRHAR AND Wuirina, JJ. 


The court sustains a ruling of the trial judge granting a new trial for 
misconduct on the part of an attorney by persisting in his argu- 
ment, against the warning of the judge, in keeping the attention 
of the jury directed to the fact that at a former trial of the case 
the jury had found for his client and to the amount of damages 
so found, the trial judge being of the opinion that prejudice had 
resulted from the improper remarks notwithstanding his instruc- 
tion to the jury to disregard them. 


OPINION OF THE COURT BY FREAR, J. 


Plaintiff obtained a verdict for $1050. Defendant moved 
for a new trial on the ground of misconduct of plaintiff’s attorney 
in his argument to the jury. A new trial was granted. The case 
now comes here on pliantiff’s exceptions to the ruling of the 
trial judge granting the new trial. 

The facts as stated by the trial judge in his decision grant- 
ing a new trial are as follows: 

In his opening address to the jury, Mr. Davis (Plaintiff's at- 
torney) stated in substance, that this action had been already 
tried once before another jury; that both Judge Carter and 
Judge Stanley (Circuit Judges) had ruled upon the law in favor 


of the plaintiff, and that the Chief Justice of the Supreme Court 
in a dissenting opinion had agreed with Judges Carter and Sta- 
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ley but that the majority of the Supreme Court ruled otherwise 
(11 Haw. 468) and ordered a new trial, and that the first jury 
had rendered a verdict in favor of the plaintiff. At this point, 
Mr. Silliman, attorney for defendant, interrupted Mr. Davis, 
and, addressing the court, objected to the making of this state- 
ment to the jury, and to the statement of the history of the case 
and of what the first verdict had been, and asked that counsel 
be ordered to discontinue reciting the history of the case or of the 
verdict to the jury. After argument, in which Mr. Davis took 
occasion to reiterate in different form the statements objected to, 
the court sustained the objection and plainly instructed Mr. 
Davis that any statement of the past history of the case in court 
or of what the first jury did or did not do, was irrelevant and in- 
competent, and could not be allowed. Thereupon plaintiff’s 
attorney asserted that he had a right to give the history of the 
case to the jury and that he would exercise such right as counsel 
in his closing address. 

In his closing address to the jury, Mr. Davis read from the 
dissenting opinion of the Chief Justice the following: 

‘The plaintiff had the burden upon him and put on evidence 
to show that he did the work contracted for, in a good and work- 
manlike manner, as evidence to the jury that defendant was 
not in fact dissatisfied with plaintiff’s performance of the con- 
tract, but that defendant’s refusal to continue it, on the ground 
of dissatisfaction, was not bona fide; and on a new trial the same 
issue would go to the jury, to wit, whether plaintiff had per- 
formed his work properly as evidence as to whether the defen- 
dant was in fact satisfied with it. In my opinion, the direction 
of the court was harmless error.’ 

Counsel for defendant thereupon entered an objection to 
the reading of this portion of the dissenting opinion and to a re- 
cital of the history of the case, but the court informed him that 
it would correct the matter by means of appropriate instructions 
to the jury. Thereafter Mr. Davis made comments on the said 
portion of the dissenting opinion. 

Mr. Davis further stated to the jurv. in his closing address, 
that the first iury hac rendered a verdict in favor of plaintiff 
for $957.40, that this was at the rate of a little less than $75 a 
month for 14 months, and that he expected this jury to find for 
the plaintiff in the full amount of $75 per month for 14 months. 
To all of this, the attorney for defendant arose to object, but 
by gesture I indicated my wish that Mr. Silliman should not in- 
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terrupt Mr. Davis’ argument. Mr. Davis in various forms and 
with adroitness and insistence, kept the attention of the jury 
before him directed to the fact that the first jury had found for 
the plaintiff. 

In my charge I instructed the jury, inter alia: ‘ What that 
verdict was’ (at the former trial) ‘or what view of the evidence 
the first jury took, or whether the Chief Justice dissented from 
the opinion of the majority of the Supreme Court is absolutely 
immaterial at this trial, and you must not allow any one of these 
facts to weigh with you in the least, one way or the other, in 
the consideration of this case. You must base your verdict solely 
upon the evidence before you, under the instructions which I 
have given you.” 


The circuit judge granted a new trial because of the state- 
ments of counsel with reference to the former verdict and in 
his opinion says, among other things: 


“Under these circumstances, the minds of the jurors may have 
been easily influenced, whether consciously or unconsciously is 
immaterial, by the statement of facts thus illegally made to them 
by the attorney for the plaintiff. Just to what extent their 
minds were influenced, it is, of course, impossible to know de- 
finitely, but that the statements did influence the jury, and re- 
sulted in prejudice to defendant’s case, I believe to be the fact. 
The verdict in my opinion was an unjust one. There was, how- 
ever, just enough evidence in the case to make it obligatory upon 
the court to leave the issue of fact to be determined by the jury, 
end I am well aware that under such circumstances, the judg- 
ment of the court cannot be substituted for that of the jury; but 
the court can see to it that a verdict shall not stand where pre- 
judicial error was committed during the trial by the court, or 
where counsel have gone beyond the bounds of legitimate ar- 
gument.’ The charge of the court although intended for that 
purpose, did not, in my opinion, cure the error committed in 
not summarily causing counsel to desist from the illegitimate 
argument.” 


It is well settled, and it is so conceded by plaintiff’s counsel, 
that it is improper for counsel to refer to a former verdict in 
the case in his argument to the jury in the manner in which 
this was done in this case. To allow this would be to allow the 
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introduction of alleged facts which had not been and could not 
be introduced as evidence in the proper way, by the record or 
by the testimony of witnesses under oath, and which are irrele- 
vant and immaterial and of a character naturally apt to prejudice 
the jury. It is settled also, as contended by plaintiff’s counsel 
and shown by the numerous cases cited by him, that an error of 
this kind may be cured by an instruction by the presiding judge 
to the jury to disregard what was said by counsel with reference 
to the former verdict. Such would be the case ordinarily if the 
court should promptly interrupt counsel, the latter should there- 
upon cease his objectionable remarks, the court should properly 
instruct the jury to disregard them, and it should appear that 
no prejudice resulted from them. But is such the case here? 

In this case it appears that counsel persisted in his improper 
conduct, it is not clear that no prejudice resulted, but on the con- 
trary the trial judge was of the opinion that notwithstanding 
his instructions, prejudice did result. Much latitude is given 
to the discretior. of the trial judge in cases of this kind. Under 
the circumstances we do not see how, on the authorities, we 
can reverse the ruling of the circuit judge granting a new trial. 
See Erans v. Trenton, 112 Mo. 390, 396, 404; Rudolph v. 
Landwerlin, 92 Ind. 34, 39, 40; Cook v. Doud, 14 Colo. 483; 
Brown v. Swineford, 44 Wis. 282. 

The exceptions are overruled. 

G. A. Davis and L. A. Dickey, for plaintiff. 

Magoon & Silliman, for the defendant. 
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HONOMU SUGAR COMPANY v. A. SAYEWIZ. 
HONOMU SUGAR COMPANY v. NIKOLEG GZELUCH. 


Appears From Disrricr Maaisrrate or Sours Hiro, IsLAND 
or HAWAII. 


Susmitrep January 19, 1899. Decipep June 8, 1899. 


Jupp, C. J., Wuitine, J., AND CIRCUIT JUDGE PERRY, IN PLACE 
OF FREAR, J., ABSENT. 


Actions under the Masters and Servants Act are civil actions, and 
should be so entitied. Coolidge v. Puaaiki, 3 Haw. 814. 


Certain provisions of the Constitution of the United States are not in 
force in Hawail during the present transition period, to wit. 
Amendments V, VI, VII, VIII and XIII, and Article III, Section 2. 
See Peacock c Co. v. Republic of Hawaii, ante p. 27, and Republic of 
Hawaii v. Edwards, ante p. 55. 


OPINION OF THE COURT BY WHITING, J. 


The defendants are laborers brought from Austria under con- 
tract to serve the Honomu Sugar Company, whose sugar planta- 
tion is situated in the district of Hilo, Island of Hawaii. Quit- 
ting their employment in September, 1898, and before the expi- 
ration of the period of three years which they had contracted 
to serve, they were arrested upon warrants issued by the District 
Magistrate of South Hilo, and tried and convicted upon the 
charge of deserting their contracts of service. Zeluch was sen- 
tenced to imprisonment at hard labor “until he should consent 
to return to his master and consent to serve according to law;” 
and Sayewiz was sentenced to pay a fine of five dollars and costs, 
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and to be imprisoned at hard labor until said fine and costs be 
paid. 

The Masters and Servants Act, Section 1384, Penal Laws, 
is as follows: 


“If any person lawfully bound to service shall willfully ab- 
sent himself from such service, without the leave of his master, 
any district magistrate of the Republic, upon complaint made 
under oath by the master, or by any one on his behalf, may issue 
u warrant to apprehend such person and bring him before the 
said magistrate; and if the complaint shall be maintained, the 
magistrate shall order such offender to be restored to his master, 
and he shall be compelled to serve the remainder of the time for 
which he originally contracted.” 


Section 1385, of the same Act, is as follows: 


“If any such person shall refuse to serve according to the 
provisions of the last section, or the terms of his contract, his 
master may apply to any district magistrate where he may re- 
side, who shall be authorized by warrant or otherwise, to send 
for the person so refusing, and if such refusal be persisted in, 
to commit such person to prison, there to remain at hard labor 
until he will consent to serve according to law. And in case 
such person so bound as aforesaid, shall have returned to the 
service of such master in obedience to such order of such magis 
trate, and shall again willfully absent himself from such service 
without the leave of his master, such district magistrate may fine 
such offender for the first offense not exceeding five dollars, 
and for the second offense not exceeding ten dollars; and in de- 
fault of payment thereof, such offender shall be imprisoned at 
hard labor until such fine is paid; and for every subsequent 
offense thereafter the offender shall be imprisoned at hard labor 
not exceeding three months, and at the expiration of any such im- 
prisonment such magistrate shall order such offender to be res- 
tored to his master to serve for the remainder of such original 
term of service.” 


The defendants appealed on points of law; in the Sayewiz case, 
as certified to us, that the proceedings, arrest, trial and judg- 
ment are contrary to the Constitution of the United States, and 
that Sections 1384 and 1385 (Penal Laws of Hawaii), under 
which these proceedings are had, are contrary to the Constitution 
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of the United States;” and in the Zeluch case, “whether or not 
the proceedings had in this case are in conflict with the Consti- 
tution of the United States and therefore void, and whether 
Sections 1384 and 1385 of the Penal Laws of 1897 are contrary 
to the Constitution of the United States and therefore void.” 


These are the only points certified up by the district magis- 
trate. The defendants claim that the proceedings and the law 
under which they were charged and convicted are contrary to 
the provisions of the Constitution of the United States in that— 


1. The masters and servants law directly contravenes the 
XIIIth Amendment to the Constitution of the United States 
which provides that “neither slavery nor involuntary servitude, 
except as a punishment for crime, whereof the party shall have 
been duly convicted, shall exist within the United States, or 
any place subject to its jurisdiction.” 

2. The offense comes within the provisions of Article V, 
Amendments to the Constitution of the United States, requir- 
ing a presentment or indictment by a grand jury. 

3. The law under which defendants are imprisoned denies to 
them the right of trial by jury (in the first instance) and to that 
extent the protection of the Federal Constitution. Article III, 
Section 2, and the Vth, VIth and VIIth Amendments. 

4. The Masters and Servants Act makes imprisonment for 
life a possible punishment for violating its provisions in con- 
travention of Article VIII of the Federal Constitution. 


The decisions rendered in the cases of Peacock & Co. v. Re- 
public of Hawaii, ante, p. 27, Republic of Hawaii v. Edwards, 
ante, p. 55, and Hawaiian Star Newspaper r. Saylor, ante, p. 
64, apply to these gases and precticallv determine the point that 
the provisions of the Constitution of the United States above 
cited are not in force here during the present transition period. 

The defendants further claim that the prosecution should 
have been in the name of the Republic of Hawaii under Sec- 
tion 3, Artiele 92, Constitution of the Republie of Hawaii, which 
provides that “all criminal and penal proceedings arising or now 
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depending within the limits of the Hawaiian Islands, shall be 
prosecuted to final judgment and execution in the name of 
the Republic of Hawaii. * * * The style of all processes shall 
be ‘The Republic of Hawaii, and all prosecutions shall be car- 
ried on in the name and by authority of the Republic of 
Hawaii.” 

We are of the opinion that this section does not apply to cases 
of this nature, and does not change the decision in the case of 
Coolidge v. Puaaiki, 3 Haw. 814, where it was held that suits 
of this character are civil actions and should be so entitled; “and 
in no respect do they fall within the duties of the public pro- 
secutor.” Affirmed in the Honom Suyar Co. r. Sayewiz, and 
Zeluch cases decided September Term, 1898. 

The appeals are dismissed and judgments affirmed. 

Kinney, Ballou € McClanahan, for plaintiff. 

Hitchcock & Smith, Monsarrat & Weber, for defendants. 


IN THE MATTER OF THE APPLICATION OF 
RICHARD IVERS, COLLECTOR-GENERAL OF 
CUSTOMS, FOR A WRIT OF MANDAMUS 
AGAINST. ANTONIO PERRY, FIRST JUDGE OF 
THE CIRCUIT COURT OF THE FIRST CIRCUIT. 


ORIGINAL. 
SUBMITTED Jury 6, 1899. Decrpep Jury 10, 1899. 


FRRAR AND Warina, JJ., AxD Wm. O. Smitu, Esq., or THE BAR, 
IN PLACE OF Jupp, C. J., ABSENT. 


The statute authorizing a court of record or judge to order a commis- 
sion to issue for the examination of witnesses, vests a discretion 
in the court or judge to direct the method of examination. 
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The refusal to order a commission to issue, directing oral examina- 
tion, not an abuse of discretion under the circumstances presented 
in this case. 


Mandamus the proper remedy in such cases only when an abuse of dis- 
cretion is clearly shown. 


OPINION OF THE COURT BY W. O. SMITH, ESQ. 


This is an application by the Collector-General of Customs 
for a writ of mandamus directed to a Circuit Judge of the First 
Circuit, to compel him to order a commission to issue for the 
examination of witnesses residing abroad upon oral questions or 
interrogatories. 


The petition alleges as follows: 


“Your petitioner respectfully shows unto your Honors that 
he is the Collector-General of Customs of the Republic of Ha- 
waii; that there are pending in the Circuit Court of the First 
Judicial Circuit of said Republic of Hawaii, before his Honor, 
Antonio Perry, First Judge of said Court, certain mandamus pro- 
ceedings against your petitioner, to wit: In re Application of 
Lincoln D. Spencer for writ of mandamus against the Collector- 
General of Customs, re ship ‘Star of France;’ In re application 
of Lincoln D. Spencer for writ of mandamus against the Col- 
lector-General of Customs, re ship ‘Euterpe;’ In re application 
of John T. Campbell for writ of mandamus against the Collector- 
General of Customs, re ‘Star of Russia;’ that on Friday, the 30th 
day of June, A. D. 1899, the said causes came on for hearing 
upon the alternative writ, of mandamus issued, and the return 
thereto filed, therein, before the said Antonio Perry, sitting in 
chambers as First Judge of the First Judicial Circuit as afore- 
said, that your petitioner at such hearing, applied to the 
said Judge for an order in each of said causes, directing 
a commission to issue for the examination of witnesses re- 
siding in the States of Washington and California, United 
States of America, respectively, upon oath by oral ques- 
tions to be propounded by counsel for either party, as pro- 
vided by law; that your petitioner showed unto the said Judge 
that the object of taking such depositions was for the pur- 
pose of ascertaining and proving the fact of the true ownership 
of the vessels concerned in said causes, that your petitioner had 
reason to believe, and did believe, that certain persons, other than 
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the petitioners in said causes, and not citizens of the Republic of 
Hawaii, and to your petitioner unknown, were directly or in- 
directly, by way of trust, confidence or otherwise, interested in 
said vessels, or in the profits or issues thereof; that the names of 
such persons could not be inserted in the commission as persons 
whose depositions were to be taken, but that your petitioner ex- 
pected to learn the names of such persons upon an examination 
of the alleged owners of said vessels, then and now residing in 
said States of Washington and California respectively, and whom 
it was desired and expected by your petitioner to examine and 
so secure their depositions upon the subjects-matter aforesaid; 
that your petitioner had reason to believe, and did believe, that 
the petitioners in said mandamus proceedings against your peti- 
tioner were concealing the fact of the interest of any other per- 
son, or persons in said vessels, as aforesaid, that such fact and 
other facts bearing thereon are peculiarly within the knowledge 
of such petitioners and such other person or persons interested 
as aforesaid; that it was utterly impracticable for your petitioner 
to attempt to obtain this information, without great delay, and 
the suing out of repeated commissions, if the examination were 
to be confined to written interrogatories to be propounded solely 
to the petitioners in said causes; that your petitioner would be 
placed at a great disadvantage, amounting to a denial of justice, 
if the commission to take depositions in the said causes did not 
authorize the oral examination of such witnesses as were named 
in such commission and such other witnesses as might be pro- 
duced by either party before the commissioner therein named; 
that your petitioner was entitled under the law to have a com- 
mission issue for an oral examination as aforesaid; but the said 
Antonio Perry, judge as aforesaid, refused said application, and 
peremptorily and without right, unjustly and contrary to law, 
declined to order a commission to issue for the examinatiun of 
witnesses upon oral questions or interrogatories, as aforesaid, but 
ordered that a commission issue in each of said causes for the 
examination of witnesses solely upon written interrogatories, 
basing such refusal and such order wholly upon the ground that 
an oral examination might entail additional expense upon the 
said petitioners in said causes. 

“Your petitioner further shows that under the provisions of 
section 1372 of the Civil Laws of 1897, the costs of the applica- 
cation for an order for the examination of witnesses under a com- 
mission, and of the order and proceedings thereupon, shall be 
costs in the cause unless otherwise directed by the judge making 
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such order, and that this is sufficient protection to the said peti- 
tioners in said causes against any unnecessary expense’ resulting 
from the oral examination of witnesses as aforesaid.” 


The questions presented to the court are: 


First: Is the granting of an order appointing a commission 
for the examination of witnesses orally, a matter of discretion 
with the judge? 

Second: If it is discretionary, was there abuse of discretion 
or such an abuse of discretion as would warrant the interference 
of this. court? 

The statute governing the issuance of commissions to take tes- 
timony is section 1370 of the Civil Laws of 1897, as follows: 


§1370. It shall be lawful for any court of record, or any 
judge thereof in any action or suit depending in any such court, 
upon the application of any of the parties to such action or suit, 
to order a commission to issue for the examination of witnesses 
residing in a foreign country, or in some other circuit than that 
in which the cause is pending, upon oath by interrogatories, or 
otherwise, and by the same or any subsequent order or orders to 
give all such directions touching the time, place and manner of 
such examination and all other matters and circumstances con- 
nected with such examinations as may appear reasonable and 
just, and it shall be lawful for every person authorized to take the 
examination of witnesses by any rule, order, writ, or commission 
made or issued in pursuance of this Act, and he is hereby author- 
ized and required to take all such examinations. 


We are of the opinion that the provision of the statute, that 
the court may “give all such directions touching the time, place 
and manner of such examination and all other matters and cir- 
cumstances connected with such examination as may appear rea- 
sonable and just,” clearly gives the court discretion as to the na- 
ture of the commission which it may order. 

The statutes relating to evidence and the means of obtaining 
evidence contain various provisions, some of which are manda- 
tory; such, for instance, as the requirement that upon application 
of a party to an action the clerks of the court shall issue sub- 
pœnas for witnesses; and in cases where the deposition of a wit- 
ness is required in a pending case, upon application to a district 
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magistrate, circuit judge or clerk of court, notice shall be given 
to the adverse party to appear at an appointed time and place for 
taking the deposition. 

In other instances, a discretion is clearly and plainly given, as 
in the case of affording discovery to litigants. When a party to 
an action applies to the court for a rule or order to be allowed to 
inspect any real or personal property, the inspection of which 
may be material to the proper determination of the question in 
dispute, the statute provides It shall be lawful for the court or 
any such judge, if they or he think fit, to make such rule or 
order.” 

Upon the case presented to this court, it is not necessary to 
discuss whether or not the judge or court is vested with a discre- 
tion as to whether any commission shall be issued, for the court 
has granted the order for a commission to examine witnesses up- 
on written interrogatories and cross-interrogatories, but declined 
to grant a commission for their oral examination. 

The relator submits that should the court hold that the grant- 
ing of his application was within the discretion of the court or 
judge, that a clear abuse of discretion, amounting to a practical 
denial of justice, has been shown. 

While the grounds for refusing the application have not been 
fully shown, and we do not understand why the order was not 
granted, we are of opinion that under the circumstances of the 
case as now presented, such an abuse of discretion has not been 
shown as will justify this court in issuing a writ of mandamus. 

In Virginia v. Rives, 100 U. S. 323, the court says: “In 
what case such a writ is warranted by the principles and usages 
of law, it is not always easy to determine. Its use has been very 
much extended in modern times, and now it may be said to be an 
established remedy to oblige inferior courts and magistrates to do 
that justice which they are in duty, and by virtue of their office, 
bound to do. It does not lie to control judicial discretion, ex- 
cept when that discretion has been abused.” 

Were this the last opportunity the relator had to obtain a com- 
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mission for the examination of witnesses, there would be stronger 
ground for granting the writ. But, if upon return being made 
of the commission which the Circuit Judge has granted. it is 
shown that the evidence has not been obtained, and justice re- 
quires that another commission should issue, application can again 
be made. 

It would seem that the additional delay and expense could be 
avoided by granting the desired commission now, but at this 
stage of the proceedings we are unwilling to interpose and con- 
trol the judicial discretion of the Cireuit Judge. 

Attorney-General H. E. Cooper and H. P. Weber for the 
petitioner. 

Kinney, Ballou ck McClanahan, for the respondent. 


NINIA (v.), PIIKOI and LUUKIA (his wife), KAHANA 
and KAHALE (her husband), MELE and SAM HOOKA- 
NO (her husband), KUKALIA (w.) and KAMAOLI vs. 
ELIZABETH K. WILDER. 


APPEAL FROM Circuit Jupon, First Crecurr. 
Supmrrrep OCTOBER 4, 1898. Deomed Jury 28, 1899. 


Waring, J., L. A. Tuurston, Esq., OF THE BAR, IN PLACE OF 
Jupp, C. J., Disquatiriep, anp A. S. Humpnreys, Esd., or 
THE BAR, IN PLACE oF FREAR, J., ABSENT. 


A testator devised certain lands to his wife, sons, daughters and grand- 
children, concluding the devise with the following language: The 
above enumerated property is for them all and their heirs and rep- 
resentatives forever.” By a subsequent clause in the will, it is pro- 
vided that, “if one of them should die, his or her share shall not go 
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to his or her husband or wife, but if he or she shail leave children, 
then his or her share shail go to such child or children, and any of 
them who shall have no children, his or her share shall go to those 
remaining without any division of his or her share.” 

Held: Under the first clause the devisees take a fee simple absolute, 
which was by the subsequent clause cut down to a fee simple, de- 
feasible on the death of the respective devisees, without leaving a 
child or children, in which event the property vests in the survivor 
or survivors by way of executory devise. 

The expression “if one of them should die” has reference not to the 
death of the devisees in the lifetime of the testator, but to death at 
any time. The enjoyment of the estate by those ultimately entitled 
being postponed to a future day by a supervening estate, it is but 
just to make the chances of survivorship applicable to such future 
day. 

The preamble, or proem, of a will may be considered in construing the 
instrument, and, in doubtful cases, it may control. 

A deed from the owners of the contingent fee, together with a release 
from the executory devisees, will convey a good and sufficient title; 
and an agreement for the sale of land entered into between the 
owners of a contingent fee and the executory devisees with a second 
party will be specifically enforced against such second party. 


OPINION OF THE COURT BY A. S. HUMPHREYS, ESO. 


One Okuu, being seized and possessed as of his own demesne 
in fee of the real estate herein involved, died testate. 

In item one of his will, the testator, after providing for the 
payment of his debts and funeral expenses, devised certain real 
estate situated at Waikiki, Honolulu, and bequeathed certain per- 
sonal property, to Aliiloa, his wife, Ninia, Piikoi, Kahana, Mary 
and William Kuku, his children, and Kukalia and Kamaoli, his 
grand-children. This devise and bequest is concluded as follows: 
“The above enumerated property is for them all and their heirs 
and representatives forever.” 

In item two of the will, the testator appoints his beloved 
daughter Ninia as administratrix (lunahooponopono) of the 
above enumerated property and makua over his children, grand- 
children and wife, directing her to collect the money from the 
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lands that are leased and to give each one their proper share as 
directed in his will. And further authorizes her to sell the per- 
sonal property enumerated in his will, if she is unable to take 
care of or manage the same, and further empowers her to lease 
the land without hindrance, but forbidg her to make any convey- 
ance or deed. 


Item three provides that after the death of Ninia the manage- 
ment of the property shall go to one of the above mentioned per- 
sons. 

Item four is in the following language: “If one of them 
should die, his or her share shall not go to his or her husband ‘or 
wife, but if he or she shall leave children, then his or her share 
shall go to such child or children; and any of them who shall have 
no children, his or her share shall go to those remaining without 
any division of his or her share.” 

All of the devisees and legatees survived the testator, but since 
his death Aliiloa, his wife, and William Kuku, his son, have de- 
ceased; the latter having died under age, unmarried and without 
issue. Of the other four children mentioned in the will, Ninia 
has married and has a child Kukalia, mentioned in said will, who 
in turn has two children, now minors; Piikoi is married and has 
two children, one of whom is a minor; Kahana is married and has 
two children, both minors; Mary is married and has five children, 
all minors. 

On the 12th of November, 1897, the surviving devisees, to 
wit: Ninia, Piikoi, Kahana, Mary and Kukalia and Kamaoli 
with their spouses, respectively, entered into an agreement with 
the defendant whereby the defendant agreed to purchase and 
said devisees to sell, forthwith, for the sum of seven thousand 
dollars, the real estate devised in item one of said will; the devi- 
sees agreeing “to give a good and sufficient title.” The defen- 
dant having declined to perform the agreement, this bill was filed 
against her for a specific performance thereof. The defendant in 
her answer admits the execution of the agreement and her refusal 
to perform the same, basing her refusal on the alleged inability of 
the complainants to give her a good and sufficient title. While 
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apparently hostile, the suit is in reality a friendly one, brought 
for the purpose of obtaining a construction of the will of Okuu. 

The complainants contend that the first clause of the will de- 
vises the premises in question in fee simple to those therein men- 
tioned, and that the fourth clause cannot have the effect of cut- 
ting down the fee simple to an estate for life merely; that the 
expression in said fourth clause if one of them should die” has 
reference to the death of the devisees in the lifetime of the testa- 
tor, and that said devisees having survived the testator, take an 
indefeasible estate of inheritance. 

The defendant admits that the first clause, if construed aione, 
would vest a fee simple in the devisees, but argues that the fourth 
clause cuts down the fee simple to an estate for life with remain- 
der to the children of the devisees, or, in default of children, to 
the survivor or survivors of the devisees. In other words, that 
these remainders are substitutes or alternatives, one for the other, 
the latter to take effect in case the prior one should fail to vest. in 
interest. Technically, this would be called a limitation by way 
of remainder on a contingency with a double aspect. 

Watson vs. Smith, 28 Am. St. Rep. 665; Hopkins on Real 
Property, p. 287; 2d Washburn on Real Property, p. 575 et seq. 

The defendant further contends that the expression in the 
fourth clause of the will “if one of them should die” does not 
mean that the death is to happen in the testator’s lifetime, but 
means death at any time, and that such being true the fee given 
in the first clause is necessarily cut down to a life estate. 

The Circuit Court sustained defendant’s contention, using the 
following language: “In construing the will, the intention of 
the testator has been frequently called the polar star to guide 
courts, and this intention is to be gathered from the whole will. 
If possible, the will is to be construed so as to make all its parts 
harmonize. I believe that the intention of the testator was to 
give a life estate to the devisees named, their respective children, 
upon the death of any one of them taking as purchasers. In the 
instructions to Ninia, it was the intention of the testator that the 
devisees should merely receive the income of the estate and the 
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power of absolute disposition of the property was withheld. This 
construction necessitates the elimination from the will of the 
words “heirs and representatives forever,” but if that is necessary 
to effectuate the intention of the testator, it should be done. * * 
* * * * I hold, therefore, that the complainants were not 
vested with a fee-simple in the estate, and that they are unable 
to convey to the defendant a good and sufficient title and are not 
accordingly entitled to a decree of specific performance.” 

In every question arising on the construction of a will, it is 
alike dictated by justice, common sense and the-rules of law, that 
the first inquiry shall be, what was the true intention of the testa- 
tor hat is his will? And if that can be satisfactorily discov- 
ered, the next is, can such intention be carried into effect con- 
sistently with the rules of law? The presumption is that every 
testator means just what he says; that his words are the signs of 
his will and that he desires it executed as he has expressed it with- 
out the elimination of any provision thereof, or the addition of 
any provision thereto. 

In the first clause of this will, the testator devises his property 
to the persons therein named and “their heirs and representatives 
forever.” These are apt and proper words for the conveyance of 
the estate in fee and the intention to give the fee could not have 
been more adequately expressed if every word in the English 
language had been employed. Under the rules of law, this de- 
vise must be recognized as a fee simple, and the plain intention of 
the testator executed; but it is not necessary to constitute a fee 
simple, that it should be absolute. It may be a fee simple, de- 
feasible or determinable upon the happening or not happening of 
some future event. In order to hold that the devisees in this case 
have a simple life estate, we should be compelled to strike out the 
clause devising the property in question to them, the potent words 
“their heirs and representatives forever.” If these words are to 
remain in the will, and the necessities of the case do not coerce 
their elimination, it results from the very nature of things that 
the contention of defendant must fail. If by that clause com- 
plainants take an estate in fee simple, even though qualified, what 
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remnant can there be, the whole having been disposed of? That 
a remainder cannot be limited after a fee simple, is a proposition 
which is susceptible of mathematical demonstration, and it is 
equally as true of a fee qualified, as of a fee absolute. 

2 Blackstone Com. 164; 2 Thomas Coke, Litt. 126 & n. (B) 
idem 505 & n. (W); 2 Minor’s Inst. 371; 1 Fearne’s Remain- 
ders, 12. 

It is possible, however, even at common law, to limit two con- 
current fees by way of remainder as substitutes or alternatives, 
one for the other, the latter to take effect in case the prior one 
should fail to vest in interest; although if the first does vest in 
interest, the subsequent limitation is immediately avoided. Thus, 
in case of a grant to A for life, remainder to Z and his heirs, and 
in case Z should die, living A then to W and his heirs, the re- 
mainder in fee to W is to take the place of the remainder limited 
to Z in fee, in the contingency that A survives Z. But, in the 
opposite contingency, of Z’s surviving A, Z’s fee simple remain- 
der becomes vested in interest and cannot be divested by any 
contrivances known to the common law so as to let in a subse- 
quent remainder. Such a limitation as the one above stated, is 
called a limitation on a contingency in a double aspect, and some- 
times a remainder on a double contingency. 

Luddington vs. Kime, Ist Lord Raymond 203; Doe va. Ber- 
sall, 6 T. R. 30; Doe vs. Fonnerceau, 2nd Doug. 505, note; 2 
Minor’s Inst. 371; 2 Wash., Real Property, 576. 

But it will be noted that in all the cases where two concurrent 
fees were limited by way of remainder as substitutes or alterna- 
tives, the first taker was given a mere estate for life. The case 
most frequently cited as illustrative of this proposition is that of 
Luddington vs. Kime, supra. In that case the devise was to A 
for life; and if he had male issue, then to such issue and his heirs; 
but if A died without issue male, then to T B in fee. Here were 
two remainders contingent in their character and both in fee de- 
pendent upon the same particular estate, and to take effect, if at 
all, upon the determination of that estate; and only one of these 
could take effect. If A had male issue, the remainder vested at 
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once in such issue and defeated the limitation to T B altogether. 
On the other hand, if A died without male issue, T B’s remainder 
at once vested in him, and took effect as a substitute for the other; 
neither was it by its terms to wait until the other should have 
once taken effect, and afterwards been determined. 

2 Wash. on Real Property, supra. 

We have seen that by the first clause of this will, the devisees 
take an estate in fee simple. By the fourth clause, this estate is 
rendered determinable on the contingency of their dying without 
leaving a child or children, and on that contingency vesting in 
“those remaining” (which we construe to mean the surviving 
devisees) by way of executory devise. We are not unmindful 
of the rule announced by all of the authorities, that where a con- 
tingency is limited to depend on an estate of freehold, which is 
capable of supporting a remainder, it shall never-be construed to 
be an executory devise. This rule, however, has never been con- 
strued either in England or in this country to include cases where 
the title of the first taker is, (as in this case) a fee simple determin- 
able on the happening of a contingency, and the contingency is 
definite. 

Abbot et ux. vs. Essex Co., 16 How. 202. 

By construing this will to invest a fee simple estate in the de- 
visees, defeasible on the contingency of their death without leav- 
ing a child or children, and, on that contingency, vesting in the 
survivor or survivors by way of executory devise, we give full 
force to the testator’s declarations contained in the first clause, 
that it is “for their heirs and representatives forever,” and exe- 
cute what we believe to be his manifest intention upon a con- 
struction of the whole will, without emendation. 

The famous case of Pelles vs. Brown, Cro. Jac. 590, decided 
nearly three centuries ago, was not essentially different in its 
facts from the case at bar. It has been called the Magna Charta 
in relation to the principles which it settled, and it is said, has 
been cited almost as frequently as executory devisees have come 
before the court, and always with probation. In that case, Wil- 
liam Brown devised Jands to Thomas Brown, his second son, and 
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his heirs forever; and if Thomas died without issue, living Wil- 
liam, his brother, that then William, his brother should have 
those lands, to him and his heirs and assigns forever. All the 
judges agreed that this was a good limitation of the fee to Wil- 
liam upon that contingency; not by way of immediate remain- 
der, for they all agreed that it could not be by remainder. As if 
one devises land to A and his heirs, and, if he died without issue, 
that it should remain to another, it was void and repugnant to 
the estate; for one fee could not be in remainder after another; 
for the law doth not expect the determination of the fee by his dy- 
ing without heir, and, therefore, cannot appoint a remainder to 
begin by determination thereof. But by way of contingency, or of 
executory devise to another, to determine the one estate and limit 
it to another upon an act to be performed or on failure of per- 
formance thereof, for the one might be, and always had been 
allowed. 

The next case in point of time is that of Hanburry vs. Cock- 
erill, Ist Roll., Ab., 835. In that case, A, having two sons B and 
C, by several venters, and being seized of Blackacre and White- 
acre, devised Blackacre in fee to B, and Whiteacre to C in fee, 
with a proviso that, if it should please God either of his said sons 
to die before such time as they should be married, or before they 
should attain their age of 21 years, and without issue of their 
bodies to be begotten, then he gave all the said lands which he 
gave by his will, unto such of his sons as should so decease before 
his marriage, or before their age of 21 years, and without issue of 
their bodies, unto the survivor of his sons. The devise over in 
this case was held good as an executory devise. 

The next case is that of Heath vs. Heath, 1 Bro. R. 147. Ed- 
ward Heath devised to his son William Heath all his estate until 
Edward should attain his age of 22 years and no longer. He 
afterwards said: Item I give and bequeath to Edward Heath 
all my messuages in H and C forever; that is, if he have a son or 
sons who shall attain 21. But if my kinsman, Edward Heath, 
should chance to die without son or sons to inherit, my will is 
that the son of my son William Heath shall inherit.” It was de- 
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termined by Lord Thurlow, that Edward Heath took an estate 
in fee, subject to an executory devise over in the event of his dy- 
ing without issue, or of his dying under the age of 21 years. 

Another case is Doe vs. Wetton, 2d Brs. & Pull. 324. In that 
case, a person devised a copyhold estate to his daughter Susan 
Sanders and her heirs and assigns forever; but if his said daugh- 
ter should happen to die leaving no child or children, or lawful 
issue of her body, living at the time of her death, then he gave, 
devised and bequeathed all the said copyhold premises to T B 
and his heirs. Lord Eldon and the other judges of the court of 
Common Pleas held, that the whole having been given to Susan 
Saunders, her heirs and assigns, no further remainder over could 
be limited upon that fee, and, therefore, the estate given to T B 
was a new fee limited upon a contingency, that is, an executory 
devise. These cases, with many others, are collected in, 4th 
Cruise on Real Property, Title “Devise,” Chapter XVII. 

Chancellor Kent said that in Lord Thurlow’s time there were 
fifty-seven English cases on this subject; and it is hardly neces- 
sary to observe that the number has been greatly augmented 
since that time. 

For cases very similar to this case, in which it was held that 
the devisees took a fee simple, determinable on the contingency 
of death without issue, and on that contingency vesting in the 
survivor or survivors by way of executory devise: 


See Richardson vs. Noyes, 2 Mass. 56; Brightman vs. Bright- 
man, 100 Idem 239; Schmaunz vs. Goss, 132 Idem 14; Morris 
vs. Potter, 10 R. I. 69; Abbott et ux. vs. Esser Co., 18 How. 
202; Williams rs. Lewis, 100 N. Car. 142; s. c. 6 Am. St. Rep. 
574; Hall vs. Chaffee, 14 N. H. 215; Darling vs. Wherrin, 19 
Idem 9; Sims vs. Conger, 39 Miss. 231; Wallington vs. Taylor, 
1 N. J. Ed. 314; Wilson vs. Wilson, 43 Idem 29; Brooks vs. 
Kip, 54 Idem 462; Daniels vs. Daniels, 28 S. E. Rep. Ga. 167; 
Whitworth vs. Stuckey, 1 Rich. Eq. 404; Hay vs. Hay, 3 Idem 
390; Hull vs. Hull, 2 Strob. Eq. 190; Barnitz vs. Casey, 7 
Cranch 456; Jones vs. Miller, 13 Ind. 337; Smith vs. Hunter, 
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23 Ind. 580; Heard vs. Horton, 1 Denio 165; Fosdick vs. Cor- 
nell, 1 John. 440; s. e. 3 Am. Dec. 340. 

In reference to the last case cited, it is fair to say that in An 
derson vs. Jackson, 16 Johns. 382, the subject underwent an 
elaborate examination in the court of errors and the authority of 
the principal case was affirmed by a majority of the court; but 
the minority, with which Chancellor Kent threw his powerful 
and distinguished influence, denied its authority. Referring to 
the case of Fosdick vs. Cornell, he says: “I was at the time 
Chief Justice of the Supreme Court, and although I did not 
write the opinion, I will not shelter myself under that silence. I 
am free to say that I partook of its error. But I should be un- 
worthy of public confidence, if, with more experience and more 
examination, having defected myself in error, I should now be 
ashamed to confess it. I discovered years ago, that the case of 
Fosdick vs. Cornell, was decided upon mistaken grounds. The 
court, however, in this, apologize for themselves, that without 
much examination and without looking as they should have done 
deeply into the subject, they were led astray out of the beaten 
track by such a distinguished leader as Lord Kenyon.” Notwith- 
standing what is here said in disparagement of it, the case of 
Fosdick vs. Cornell has received the highest endorsement, both 
in the Federal and New York courts. In Jackson vs. Chew, 12 
Wheat. 163, Thompson, J., after reverting to what was said by 
Chancellor Kent in Anderson vs. Jackson, supra, says: “If 
this should be admitted (which I certainly do not mean to admit) 
it is an error which has been repeatedly sanctioned by all the 
courts of that state for the last twenty years and it has ripened 
into a settled rule of law.” Its authority is affirmed in: 


Lippett vs. Hopkins, 1 Gall. 460; Chrystie vs. Phyfe, 19 N. 
Y. 358; Gillman vs. Reddington, 24 N. Y. 16. 


The case of Garland vs. Watt, 4 Iredell 287 (s. c. 42 Am. 
Dec. 120), is not wholly unlike the case at bar in its facts. In 
that case the testator had four unmarried children, two sons and 
two daughters. To his sons William and Rufus, the testator de- 
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vised as follows: “I give to my sons William Watt and Rufus 
Watt, the tract of land I purchased on Dan river to them and 
their heirs forever.” In a subsequent part of the will the testa- 
tor says: “I will that if any of my children die without issue, 
leaving a wife or husband, it is my will such wife or husband 
shall be entitled to one-half of the property, the other half to be 
equally divided between my other children or their heirs.” It 
was held that under the first clause William and Rufus took an 
estate in fee simple which was by the subsequent clause, above 
quoted, cut down to a fee conditional resting upon a contingency. 

An executory limitation in order to be valid, must not trans- 
gress the rule against perpetuities. In order to be valid it shall 
be so limited that it must vest in interest, if at all, within a life 
or lives in being and the utmost period of gestation and 21 years 
thereafter. The period of gestation being allowed only in cases 
where gestation exists, it is apparent that this case i. not within 
the rule against perpetuities. The fee simple conditional being 
given to the devisees with an executory limitation to the survivor 
or survivors in the event of their dying without leaving à child 
or children, it is equally clear to our minds, that the expression 
used by the testator in the fourth clause of the will, to wit: “If 
one of them should die” has reference not to the contingency of 
death in his lifetime, but that he intended to limit the time when 
the contingency should happen to the event of the death of the 
respective devisees without leaving a child or children, and to no 
earlier period, and that the estate should then go to the survivor 
or survivors. It is true, as a general rule, that wherever the gift 
takes effect in possession immediately upon the testator’s death, 
words of survivorship refer to the date of his death and are in- 
tended to provide for the contingency of death of the objects of 
his bounty in his lifetime, unless some other point of time be in- 
dicated by the will. If, however, the enjoyment of the estate by 
those ultimately entitled is postponed to a future day by a super- 
vening estate, it is natural and just to make the chances of survi- 
vorship applicable to such future day. 

Evans vs. Godbold, 6 Rich. Eq. 26; Schoppert vs. Gillam, 
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Idem 83; Swinton vs. Legure, 2 McCord, Eq. 443; Presley vs. 
Davis, 7 Rich. Eq. 105; Ballard vs. Connor, 10 Rich. Eq. 389. 


“The general rule is that when the context is silent the words 
referring to the death of the prior legatee in connection with 
some collateral event, apply to the contingency happening as well 
after as before the death of the testator.” 

2d Jarman on Wills, 1597. 

Thus, in Allen vs. Farthing, cited in the 2d Jarman supra, 
where a testator, after directing that a sum of £200 recently paid 
to his daughter should be deducted from the amount of any 
moneys, or any share of his personal estate, thereinafter be- 
queathed to her, or to which she should be entitled under and by 
virtue of that his will, proceeded to devise all his real estate to 
trustees upon trust for sale, and to apply the moneys to arise 
therefrom upon the trusts thereinafter declared concerning his 
personal estate. The testator then bequeathed his personalty to 
the same persons, upon trust, to get in and recover the same, and 
to pay and divide the same moneys, estate and effects unto and 
between his son John Allen and his daughter Ann Smith, in 
equal moieties, share and share alike, the share of the daughter to 
be for her separate use, and, in case of the death of either of 
them, the said John Allen and Ann Smith leaving any child or 
children him or her surviving, upon trust that the said trustees 
should stand possessed of the said moiety of the said estate so 
given to him or her, the said J. Allen and A. Smith, as aforesaid, 
in trust for such child or children, as and when they should at- 
tain 21, and in the meantime to apply the income for mainten- 
ance; and in the case of the death of either of them, the said John 
Allen and Ann Smith, leaving no issue lawfully begotten, then 
upon trust, as to the moiety of him or her so dying, for the survi- 
vor of them. The son and daughter, having survived the testa- 
tor, claimed absolute interests in the residue, contending that the 
several gifts in favor of the children and the survivor, respective- 
ly, were intended to provide only for the event of the legatee’s 
dying in the testator’s lifetime; and that the terms in which the 
testator had directed the £200 to be deducted out of his daugh- 
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ters share, aided this construction. Sir J. Leach, V. C., how- 
ever, held that the testator’s children took life interests only. He 
observed that where a testator refers to death simply, the words 
are necessarily held to mean death in his (the testator’s) lifetime, 
the language expressing a contingency, and death generally be- 
ing not a contingent event (though even then slight circumstan- 
ces would vary the construction); but in the present instance, it 
was not necessary to resort to such a construction, the event, des- 
cribed being not death simply, but death leaving children, so that 
there was a clear contingency expressed, and nothing to prevent 
the words from having full scope. 
Sims vs. Conger, supra. 


Die at any time, is the natural meaning of the words “‘if one of 
them should die,” without other words limiting death to a partic- 
ular period. 

Hemen vs. Kamakaia, 10 Haw. 547. 


In Williams vs. Lewis, 100 N. Car. 142 (s. c. 6 Am. Rep. 
547), the devise was very similar to the devise here, and the court 
said: “In our opinion, the time contemplated by the testratrix is 
the death of the respective tenants without an heir, that is, with- 
out children then living, and no earlier period. Taking the terms 
of the instrument as a guide to us in finding what the testatrix 
meant, and without superadding words that she does not use, it is 
to us manifest that the estate should remain in each devisee until 
his or her death, and then go over to the survivor, if no child or 
children are living by the deceased.” The contention that the 
testator did not in this case have reference to the death of the de- 
visees in his lifetime, is very much strengthened by his recital in 
the introductory clause of his will, that, he is “sick and feeble.” 
It was argued at the bar that these words were not entitled to any 
force in. the construction of the will. But we think they are. 
The testator was evidently a man of advanced years. At least we 
may so presume, from the provision which he makes in his wil! 
for grandchildren; and in the face of his declaration as to his phy- 
sical condition, it is not probable that he contemplated the death 
of any of his devisees prior to his own death. 
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Galloway vs. Carter, 5 S. E. R. 4. 


The preamble or introductory clause in a will, is often re- 
ferred to as showing the intention of the testator. Like the pre- 
amble of a statute, it may very frequently furnish the key to the 
situation. 

Smith vs. Schriver, 3 Wall. Jr., 219; Richardson vs. Noyes, 
2 Mass. 56; Melntyre rs. McIntyre, 123 Pa. St. 329; s. c. 10 
Am. St. Rep. 529. 

Also the preamble frequently furnishes the source of interest- 
ing litigation. 

See Nobnett vs. Ashlock, 49 Mo. 171; Damon vs. Damon, 8 
Allen, 192; Fredericks’ Appeal, 52 Pa. St. 126; Traver va. 
Traver, 9 Peters, 174; Barton’s Est., 52 Cal., 538. 

Executory devises by the modern construction are capable of 
being devised by will, assigned or conveyed by deed, and of being 
transmitted by inheritance and succession to the devisees or gran- 
tees’ heirs or personal representatives. 


2 Minor’s Inst. p. 433. 


And while they cannot be barred by any act of the first taker, 
yet, the person entitled to the executory estate may bar his own 
claim by release to the first taker in possession and this would pass 
a perfect title by way of estoppel. 

4 Cruise on Property, Title, Devise, Chapter XX, Sec. 50; 2 
Wash. on Real Property, p. 700. 

At common law the release could not have been made to a 
stranger under the rule of policy which prohibited the granting 
or assigning of remote and contingent rights to real estate in the 
same manner and for the same reason that the common law pro- 
hibited the assignment of choses in action, because such transfers 
were thought to promote litigation. “To prevent maintenance 
and the multiplying of contentions and suits, it was an establish- 
ed maxim of the common law that no possibility, right, title or 
any other thing that was not in possession or vested in right could 
be granted or assigned to strangers.” (But. & Hat., Note 212 to 
Coke & Litt. 264. 266.) 
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But the same policy which prohibited the transfer of these con- 
tingent rights to strangers, tended to encourage their release to 
parties already possessed of some estate in the premises. By such 
a merger of rights the sources of litigation were obviously dim- 
inished. Accordingly, we find another annotator upon Coke & 
Littleton, saying: ‘With respect to things that may be released, 
it is a rule of law, that no possibility, right, title or thing in action 
shall be granted or assigned to a stranger, on account of the 
danger of maintenance and of multiplying contentions and suits. 
But although a mere possibility cannot be released to a stranger, 
yet all rights, titles and actions may be released to the terre ten- 
ant for securing his repose and quiet, and for avoiding conten- 
tions and suits.” Thomas Coke, note F., p. 456; Litt. 446. 


Miller vs. Emans, 19 N. Y. 384. 


This rule of the common law, however, rendering void a con- 
veyance by a disseisce to a stranger, is not in force here. 


Mossman vs. Haw. Gov., 10 Haw. 421. 


A release by the owner of a contingent fee together with the 
executory devise would bar it and convey a good and sufficient 
title. Note B. by Oliver Wendell Holmes, Jr., 4 Kent, Com., p. 
267, 12th Ed. 

Wilson vs. Wilson, 32 Barb. 328; Miller vs. Emuns, supra. 
The last case overrules Pellereau vs. Jackson, 11 Wend. 110, 
and, Jackson vs. Waldron, 13 Idem 178, and, Edwards vs. Ver- 
rick, 5 Denio 664. 

In Vreeland vs. Blaurelt, 8 C. E. Greene, 483, where under 
a devise to A, B and C, and if any of them should die leaving no 
lawful issue, then to the survivors. A and B conveyed and re- 
leased the real estate so devised to C, by deed with full cov- 
enants, including a general warranty. It was held that C had a 
good and indefeasible title thereto and that a contract for the pur- 
chase of such real estate would be specifically enforced. 

In that case, the release was to one of the parties in possession 
having title. But it matters not here, whether the release be to a 
party in possession or a stranger, having seen that in Mossman 
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vs. Haw. Gov., supra, the common law rule as to conveyances by 
one not in possession to one not in possession, is not in force in 
this jurisdiction. 

It is true as stated in Vreeland vs. Blauvelt, supra, that a 
court of equity will not compel a purchaser to take a doubtful 
title. If there is such an uncertainey in the title as to affect its 
marketable value, even though the court might consider it good, 
still the contract may not be specifically enforced; but there must 
be some debatable ground on which the doubt can be justified. 

In our opinion no such ground can be found in this case. The 
decree of the Circuit Court of the First Circuit is reversed, with 
instructions to enter a decree in consonance with the prayer of 
the bill, upon complainant’s executing to defendant a deed with 
full covenants of warranty. As to the form of the deed, refer- 
ence may be had to Miller rs. Emans, 19 N. Y.,-supra. 

The parties have stipulated in writing that a decision may be 
rendered by Justice Whiting and A. S. Humphreys, Esq., in the 
absence of L. A. Thurston, Esq. 

A. W. Carter for plaintiffs. 

Kinney, Ballou ck McClanahan for defendant. 
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IN RE NUNO FERNANDEZ. 
APPEAL FROM Circuit Junar, FouRTH Circuit. 
Susmirrep June 26, 1899. Decipep Ardrsr 3, 1899. 


Jupp, C. J., Frear AND Wuna, JJ. 


A subdivision of a Code is not a law, and its subtitle is not a title 
within the meaning of the constitutional provision which provides 
that, “Each law shall embrace but one subject, which shall be ex- 
pressed in its title.” 

The subtitle of Chapter XXXVII, Penal Code, is “Vagrants—Disorderly 
Persons.” The title of Act 36, Laws of 1896, is An Act to amend 
Chapter XXXVII of the Penal Code relating to vagrants and dis- 
orderly persons,” &c. This title is sufficient under the constitu- 
tional provision referred to. 

Sec. 370, Penal Laws, provides for the punishment of “any person 
who is found by night without lawful excuse (the proof of which ex- 
cuse shall be upon such person) in or upon any dwelling house,” &c. 
The parenthetical clause is separable from the rest of the section 
and therefore if unconstitutional does not invalidate the rest of the 
section. 

Sec. 370, Penal Laws, provides that any person who does any one of a 
number of enumerated acts shall be punished, Kc. The petitioner 
was charged with the commission of two of such acts and found 
guilty as charged. The mittimus recited that he had been convicted 
of the offense of violating Section 370, &c. Held, the mittimus was 
not void on its face and, the record showing a proper judgment by a 
court having jurisdiction, the defendant was not entitled to a dis- 
charge on habeas corpus. 


OPINION OF THE COURT BY FREAR, J. 


The petitioner was convicted in the District Court of South 
Hilo, Hawaii, of being a disorderly person (under Sec. 370, 
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Penal Laws) and sentenced to three months’ imprisonment and to 
pay costs. He appealed to the Circuit Court and pending the 
appeal was released on bail until the surety on his bail bond sur- 
rendered him into the custody of the sheriff. He then petitioned 
the Circuit Judge for this writ of habeas corpus. The Circuit 
Judge, after a hearing, remanded the petitioner to custody. The 
petitioner then took this appeal. 

It is contended on behalf of the respondent that the Supreme 
Court and its Justices alone have jurisdiction to issue writs of 
habeas corpus in cases of “persons convicted, or in execution up- 
on legal process,” as held in In re Matsuji, 9 Haw. 402, constru- 
ing Secs. 1145, 1646 and 1676 of the Civil Laws, and conse- 
quently that the Circuit Judge did not have jurisdiction to issue 
the writ in this case. But the law has since been amended so as 
to confer such jurisdiction upon the Circuit Judges. Civ. L. Sec. 
1677. 

On behalf of the petitioner it is contended, first, that the stat- 
ute (Civ. L. See. 370) under which he was convicted is in con- 
flict with the first part of Article 63 of the Constitution which 
provides that “Each law shall embrace but one subject, which 
shall be expressed in its title,” it being contended that the statute 
embraces at least ten subjects of which only two, namely, “vag- 
rants” and “disorderly persons” are expressed in the title. 

The section (370) under consideration is a part of “Chapter 
37” entitled ‘“Vagrants—Disorderly Persons” of the Penal Laws 
which is a compilation never enacted as law, though in so far as 
it correctly sets forth the Jaw it may be referred to in judicial pro- 
ceedings without reference to the original Jaw. Act 24, Laws of 
1898. It is Sec. 1, as amended, of the chapter of the same num- 
ber and title of the Penal Code. The amendment was made by 
Act 36 of the Laws of 1896, entitled, “An act to amend chapter 
XXXVII of the Penal Code relating to vagrants and disorderly 
persons, and repealing Chapter III of the session laws of 1876, 
and Chapter XL of the session laws of 1886 relative thereto.” 
The title of this amendatory act is sufficient. Its object was to 
amend Chapter XX XVII of the Penal Code relating to vagrants 
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and disorderly persons and that object is expressed in its title. 
And as to the title of Chapter XX XVII itself of the Penal Code, 
Article 68 of the Constitution does not apply to that, because that 
chapter is not a distinct law bv itself and has no title within the 
meaning of the constitutional provision. It is but a portion of 
the Pena] Code, which is a comprehensive law, the title of which 
is broad enough to embrace the subjects covered by Chapter 
XXXVII and its amendments. See Republic v. Parsons, 10 
Haw. 601, and cases there cited. It will therefore be unnecessary 
to consider whether the section of the law under which the peti- 
tioner was convicted embraces any subjects not covered by the 
words “vagrants” and “disorderly persons,” and whether, if so, 
the section would be unconstitutional if it constituted a separate 
law by itself. 

Secondly, that the portion of Section 370 under which the peti- 
tioner was charged and convicted is unconstitutional because it 
imposes on defendants the burden of proving their innocence. 
This portion provides for the punishment of “any petson * * 
who is found by night without lawful excuse (the proof of which 
excuse shall be upon such person) in or upon any dwelling- 
house,” &c. Defendant relies on the case of In re Wong Hane, 
108 Cal. 680. In that case the ordinance provided that, “It 
shall be unlawful for any person to have in his possession, unless 
it be shown that such possession is innocent or for a lawful pur- 
pose, and lottery ticket,” Ke. The court held that the legislature 
could not constitutionally overthrow the presumption of inno- 
cence and that since that portion of the statute which purported 
to do so was inseparable from the rest, the whole had to fall. The 
court held that the qualification as to proof was attached to the 
definition of the offense and expressed the opinion that if the 
offense had been defined as consisting of the possession with a 
criminal purpose the case would have been different. The 
present case differs from that case in that respect. Here the ab- 
sence of lawful excuse is coupled with the being found at night 
in a dwelling-house, &c., as part of the definition of the offense, 
and the clause relating to proof is an independent provision 
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which, if unconstitutional, may be discarded without affecting 
the validity of the remainder of the law. We need not therefore 
express an opinion as to whether the clause relating to proof is 
constitutional or not. 

Thirdly, that since the petitioner was charged with the com- 
mission of only two of the acts described in Section 370, it was 
error to set forth in the mittimus, as was done in this case, that 
the defendant was convicted of violating Section 370, &c., which 
describes a large number of acts. Sec. 370 does not purport to 
describe or name different general offenses. It merely provides 
that any person who does any one of a number of enumerated 
acts shall be punished, &c. Thus, in a sense, the defendant was 
guilty, as set forth in the mittimus, of violating Sec. 370. He 
violated it in two respects, for he was charged with having com- 
mitted two of the acts enumerated and was found guilty as 
charged. But even if the different acts enumerated constituted 
different general offenses, still the mittimus would not be void on 
its face, for, so far as appears there, the defendant might have 
been guilty of all the cffenses described in the section. . There is 
but one punishment prescribed in the section. The alleged defect, 
if it is a defect, in the mittimus is made to appear only by refer- 
ence to the record, but the moment a reference is made to the 
record it appears precisely what the defendant was found guilty of 
and that the court had jurisdiction of the offenses charged and to 
render the particular judgment. See In re Rhodes, 6 Haw. 343; 
In re Piipiiluni, 7 Haw. 95; Ha Parte Murray, 43 Cal. 455. 

Fourthly, that Sec. 370 was repealed by implication by Act 63 
of the laws of 1890 and consequently that Act 36 of the laws of 
1896 which purported to amend it (Sec. 370, P. L., i. e., Ch. 37 
of the Penal Code) is null and void because the law which it pur- 
ported to amend was no longer in existence. In our opinion Act 
63 of the laws of 1890 did not repeal Sec. 370, Penal L., or Ch. 
37, Penal Code. Act 63 is entitled “An Act supplementary to 
Chapter XXXVII of the Penal Code,” &c., and its substance as 


well as its title shows it to be supplementary and not substitu- 
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tional. A reference to the two laws will make this so apparent 
that we need not elaborate. 

The decision of the Circuit Judge remanding the prisoner to 
the custody of the sheriff is affirmed. 

W. S. Wise, Paul Neumann and J. T. De Bolt for the peti- 
tioner. 

Attorney-General H. E. Cooper, Deputy Attorney-General 
Z. P. Dole, and G. F. Little for the respondent. 


IN THE MATTER OF HENRY E. COOPER, AN ATTOR- 
NEY-AT-LAW. 


ORIGINAL. 
Supmitrep June 21, 1899. Decipep Aveust 3, 1899. 


Jupp, C.J., FRRAR AND Warne, JJ. 


Charges against the respondent as a member of the bar held not sus- 
tained by the evidence. 


The acts proved to have been done by the respondent were done by him 
in his capacity as Attorney-General and were not of such a nature 
as would justify proceedings against him as a member of the bar. 


The Attorney-General cannot be held to account by the court for his 
official acts done within his legal powers, 


OPINION OF THE COURT BY FREAR, J. 


This is a complaint by A. S. Humphreys charging Henry E. 
Coopei with malpractice and unprofessional conduct as a member 
of the Har and praying that such order be made as under the 
pleadings and proof may be proper. The complainant as well as 
the respondent is a member of the bar. The respondent is also 
the Attorney-General of the Republic. 
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The complaint is carefully drawn with a view to showing mis- 
conduct on the part of the respondent as an attorney at law and 
not as Attorney-General. The substance of the charge is that the 
respondent retained and intended to retain control of both sides 
of a criminal case and that he abridged the professional rights of 
the complainant who was employed to prosecute the case by 
threatening to take the case out of his hands if he should raise the 
objection in court to the appearance of the consul for the defense 
who was an employee in the Attorney-General’s office. The res- 
pondent answered setting forth his version of the story and claim- 
ing that he acted as Attorney-General and in the utmost good 
faith and pursued a course that was proper and consistent with his 
duties as Attorney-General and as an attorney at law and that the 
complaint was not justified by the facts and was malicious and 
scandalous. 

At the hearing a number of witnesses were examined and con- 
siderable latitude was allowed in the testimony, much of which it 
will be unnecessary to dwell upon, such as that relating to opin- 
ions upon the nature and moral quality of the acts of the respon- 
dent and that in regard to the writing or inspiring of articles by 
the complainant for publication in the newspapers. 

The facts appear to be as follows: In April last one Carreira, 
a Portuguese interpreter and collector in the tax office, attempted 
to collect persona! taxes of one Ah Me, a Chinese servant of Mr. 
A. T. Atkinson, at the latter’s residence in this city. The. China- 
man refused to pay on the ground that he was under twenty years 
of age and therefore exempt. The officer contended that he was 
twenty-four years of age and, being commissioned also as a police 
officer, arrested him upon a warrant. Mr. Atkinson and his fam- 
ily, believing that an unjustifiable assault and battery had been 
committed, were greatly incensed, and his son, who was an assist- 
ant to the Attorney-General and whose duties were in part those 
of a prosecuting officer, procured the arrest of Carreira on a 
charge of assault and battery. 

The case was called up in the District Court the next day and 
continued at the request of the tax assessor. Mr. Atkinson, the 
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son, appeared for the prosecution, but, either because he heard 
that counsel was to be engaged for the defense or because he 
thought the Minister of Finance, in whose department the tax 
bureau is, considered the case one that was not well founded and 
ought not to be prosecuted or because he thought he ought not to 
appear in a case prosecuting a government officer, he asked the 
Attorney-General if he might engage private counsel to prose- 
cute. The Attorney-General consented. Mr. Atkinson then en- 
gaged complainant. This he did, not as prosecuting officer, but 
on behalf of the Chinaman and with private funds. Mr. Atkin- 
sou also, feeling that his action in instituting the case was disap- 
proved, told both the Minister of Finance and the Attorney-Gen- 
eral that, if they did not approve his action, he would bring his 
witnesses to the tax office or the Attorney-General’s office res- 
pectively for examination and that the case in court might be 
dropped. He was told by each that it would be better to have the 
case decided by the court. Mr. Atkinson did not appear further 
in the case and was not present at the trial which was conducted 
for the prosecution by Mr. Humphreys. 

Meanwhile Mr. Shaw, the tax assessor, called on the Attorney- 
General and stated that he had been sent by Mr. Damon, the 
Minister of Finance, to request him to defend the case against 
Carreira and that the case was an important one as it was a com- 
mon practice among the Asiaties to attempt to avoid paying their 
personal taxes by claiming that they were under age and that if 
Carreira should be convicted in this case, it would increase the 
difficulty of collecting such taxes from those classes. The Attor- 
ney-General replied that he could not defend the case as he had 
sanctioned the prosecution, and Mr. Shaw then said that if that 
were so the Minister of Finance wished him to furnish an attor- 
ney. The Attorney-General said that he would let Mr. Shaw 
know. It then occurred to him that he might avoid the employ- 
ment of outside counsel at extra expense and that Mr. Weber 
might take charge of the defense if he were not too busy, Mr. 
Weber being then employed in the Attorney-General’s depart- 
ment nominally as stenographer but really for the most part as a 
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private assistant to the Attorney-General in the preparation of 
briefs and the looking up of matters of law on questions referred 
to the department. Accordingly he told Mr. Weber that Mr. 
Damon wished assistance in the case and asked Mr. Weber if he 
had any objections to looking into the matter. Mr. Weber re- 
plied that he had not. The Attorney-General then told him that 
he, the Attorney-General, could not examine any of the witnesses 
or take any part in the case. Mr. Weber then assumed entire 
charge of the case, and what steps he took in it the Attorney-Gen- 
eral never knew afterwards. 

Mr. Atkinson, feeling that the engagement of counsel for the 
defense by the government was a reflection upon him, complain- 
ed to the Attorney-General about Mr. Weber’s appearing, but 
the Attorney-General told him that it was not intended as any re- 
flection upon him at all and that Mr. Weber was to act for the 
Minister of Finance and would not represent him, the Attorney- 
General, in any way, shape or manner. Mr. Humphreys also, up- 
on meeting the Attorney-General at a restaurant, threatened to 
publish him in the papers and charged him with interfering, as 
he considered it, in the case. The Attorney-General replied that 
he did not view it in that way but that if he, Mr. Humphreys, 
considered it an interference, he, the Attorney-General, would 
see Mr. Damon and ask him to employ some one else. The Attor- 
ney-General then went to Mr. Damon’s office but did not find 
him in and was informed that he would not be in again that day. 
Knowing that the case was to come up the next day and being 
very busy with certain murder cases, the Attorney-General then 
concluded not to make any change and upon meeting the marshal 
just outside of Mr. Damon’s office told him that Mr. Humphreys 
had pitched into him and threatened to publish him in the papers, 
that he considered there was nothing out of the way in Mr. Web- 
er’s trying the case at the request of Mr. Damon and that if Mr. 
Humphreys objected to his appearance he, the marshal, should 
exercise his prerogative and take the vase out of Mr. Humphreys’ 
hands and prosecute it himself. M: Humphreys expressed his 
views to Mr. Weber also and request: :i him to state the matter to 
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the Attorney-General. Mr. Weber did so and was told by the 
Attorney-General that he, Weber, represented the Department 
of Finance and not his office in any way and that he was to have 
complete charge of the case and carry it on as he saw fit. 


At the opening of the District Court and shortly before the 
case was called, the marshal told Mr. Humphreys that Mr. Weber 
would appear for the defendant as representing the Finance De- 
partment and that if he should object to Mr. Weber’s appearance, 
he, the marshal, would take the case out of his hands and prose- 
cute the case himself. Mr. Humphreys then said that he would 
not prosecute the case, but finally concluded to do so upon the 
marshal’s advice and upon his representation that he, Mr. 
Humphreys, had prepared the case for Mr. Atkinson and that the 
latter was not then present. The case was then tried. Mr. 
Humphreys appeared for the prosecution and had full control ex- 
cept as to the matter of raising the objection to Mr. Weber's ap- 
pearance. Mr. Weber appeared for the defense stating that he 
appeared for the Finance Department, and had full charge of the 
defense. The court found that the tax officer in making the ar- 
rest had used a little more force than was necessary and at the re- 
quest of the prosecution imposed a nominal fine. 


Such are the facts. In view of the high official position of the 
respondent and the grave nature of the charges preferred this 
case has assumed considerable prominence and has been given 
much attention by counsel. 

Much hasbeen said in regard tothe conduct of the complainant, 
especially in connection with his inspiring of articles for the news- 
papers. His counsel concedes that he was not justified in pursu- 
ing such a course after having gone, through counsel, to the court 
and after the court had issued an order to show cause. We shall 
not comment upon his conduct in this or other respects but turn 
our attention to the respondent in the case. 

As already said, the complaint was carefully drawn with a view 
to showing malpractice and unprofessional conduct on the part of 
the respondent as a member of the bar. But so far as appears, he 
acted throughout as Attorney-General. No doubt a member of 
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the bar may perform acts in some other official capacity or even 
in a private capacity of such disgraceful, immoral or criminal 
character as to show him to be unfit to continue longer a 
member of the profession, and for such conduct he may be 
held to account by the court even to the extent of disbar- 
ment. But it is not contended that the respondent in this case 
was guilty of misconduct involving moral turpitude, or, perhaps, 
any acts of a character so disgraceful as, if not done in his pro- 
fessional capacity, would warrant action by the court against 
him in his professional capacity. If counsel do intend to go so 
far as to make such a contention as that last mentioned, we must 
hold that the facts do not bear them out. It is indeed not entirely 
clear just what the theory of counsel for the complainant is. An 
attempt is made to show the respondent guilty of misconduct as a 
member of the bar, and yet in spite of all efforts to adhere to such 
a theory, it has been found impossible in both the testimony and 
the arguments to avoid showing conduct, whatever its character, 
by the respondent solely as Attorney-General. 

There are, as already stated, two charges. The first is that the 
respondent retained and intended to retain control of both sides 
of the case. If by this is meant that he retained control of the de- 
fense through Mr. Weber, as well as of the prosecution through 
Mr. Humphreys, one answer to it is that the undisputed evidence 
shows that such was not the case. Mr. Weber did not appear for 
the Attorney-General’s department. He appeared for the Fi- 
nance department. This was distinctly understood and announc- 
ed on every proper occasion. The action of the respondent in 
connection with Mr. Weber so far as his control of the case was 
concerned was precisely what it would have been if he had at the 
instance of the Minister of Finance requested an outside attorney 
to appear for the Finance department. And what little he did in 
this connection he did, not as a member of the bar, but as Attor 
ney-General. 

The second charge is, that he abridged the professional rights 
of the complainant by not permitting him to raise a question as to 
Mr. Weber’s appearance. Here again the respondent acted sole 
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ly as Attorney-General. This is so manifest as not to require com- 
ment. No doubt it was exasperating and perhaps humiliating to 
the complainant to have this restraint put upon him, but that the 
respondent in so doing acted solely as Attorney-General and 
moreover within his legal powers there can be no question. 

In expressing. these views we do not intend to express approval 
of the Attorney-General’s conduct. Neither do we intend to ex- 
press disapproval. We do not feel called upon to enter upon a 
discussion of all the side issues and minor points commented upon 
in argument or to attempt a discourse upon morality or profes- 
sional ethics, such as some of the arguments seem to invite. All 
we can say in this case is that the acts of the respondent were the 
acts of the Attorney-General, that they are not of such a nature 
as, when done aside from his capacity as an attorney-at-law, 
would justify action against him in his professional capacity; that, 
the Attorney-General is a member of a coordinate department of 
the government and that this court has no jurisdiction in a pro- 
ceeding of this kind to pass upon his acts as Attorney-General. 
Of course the court has control over its own proceedings and may 
control the action of the Attorney-General to a greater or less ex- 
tent in proceedings in which he is engaged before it, but it cannot 
in a proceeding of this character and entirely apart from the mat- 
ter in connection with which he has acted hold him to account for 
acts performed in his official capacity and within his legal powers. 

If the Attorney-General in this case committed an error of 
judgment or acted unwisely either in permitting an employee in 
his department to appear for the defense in a criminal case or in 
afterwards imposing a restraint upon the private counsel engaged 
to conduct the prosecution, he may be held to account before the 
bar of public opinion and if he has shown incapacity for the due 
performance of his official duties or mal-administration in office, 
he may be brought before the court of impeachment. But for 
this court to pass upon the moral quality of his official acts in a 
proceeding of this kind would be officious and improper. 

The complaint is dismissed. 

Kinney, Ballou & McClanahan for the complainant. 

W. O. Smith for the respondent. 
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HENRY E. COOPER, Minister of Public Instruction, v. NAE- 
OLE HAO. 


Exceptions FROM CIRCUrr Court, First CIcurr. 
Sussmrrrep Marcu 21, 1899. Derome» Aveust 3, 1899. 


Jupp, C. J., Frear ann Warme, JJ. 


The Department, not the Minister of Public Instruction, is the proper 
party plaintiff in an action of ejectment to recover schoo! land. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of ejectment in which the plaintiff Henry E. 
Cooper as Minister of Public Instruction seeks to recover from 
the defendant Mrs. Naeole Hao the possession of a tract of land 
containing 1.4 acres situated at Waipio, District of Ewa, Island 
of Oahu, being one of the parcels of land covered by Royal Pa- 
tent (School Grant) 30 to the Board of Education. 

At the close of the plaintiff's case defendant’s counsel moved 
the court to direct a verdict for the defendant. This was done. 
The case comes here on exceptions to the granting of this motion, 
also to the verdict as contrary to the law and the evidence and to 
the overruling of a motion for a new trial. These various excep- 
tions raise two questions, namely, as to the validity of the two 
grounds upon which the verdict was requested and directed. 

The first ground was that the Minister of Public Instruction 
failed to prove title in himself, that is, that he was not the proper 
party plaintiff, it being contended and held that the title shown 
was in the Department of Public Instruction and not in the Min- 
ister of Public Instruction, if it was in either. The Royal Patent 
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in this case was issued under S. L. 1880, Ch. 35 (Comp. L. p. 
652; Civ. L. Sec. 158) to the Board of Education which by the 
Act of January 10, 1865, Sec. 5 (Comp. L. p. 199) possessed the 
powers and privileges of a corporation. By S. L. 1896, Act 57, 
Sec. 27 (Civ. L. Sec. 120) all property theretofore belonging to 
the Board of Education was transferred to the Department of 
Public Instruction. It thus appears that the title to the land in 
question was in the Department and not in the Minister, if it was 
in either, and consequently the Department and not the Minister 
was the proper party plaintiff. The provisions of the statute (S. 
L. 1896, Act 57, Secs. 2, 7; Civ. L. Secs. 95, 100) which make 
the Minister the chief administrative officer of the Department 
and authorize him to sign drafts, commissions, deeds and other 
docunients of the Department, do not authorize him to sue as 
plaintiff for land the title to which is in the Department. He 
may sign thé complaint for the Department but the proper party 
complainant should be'the Department itself. 

Having decided that the motion to direct a verdict for the de- 
fendant was properly granted on the ground that the Minister 
had failed to show title in himself, it will be unnecessary to pass 
upon the other question raised, namely, as to whether title was 
shown in the Department, and we deem it best not to express an 
opinion upon this because it would not be binding upon the De- 
partment which is not a party hereto and because upon the trial 
of an action brought by the Department, in case such an action 
should be brought, the evidence might differ from that introdue- 
ed in this case. 

Deputy Attorney-General E. P. Dole, A. L. C. Atkinson and 
H. P. Weber for the plaintiff. 

Robertson & Wilder for the defendant. 
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ANTONE SYLVA v. PATRICK COCKETT. 
Exorprions FROM CIROUrr Court, Szconp Crecurt. 
Susmitrep June 19, 1899. Drop Avevsr 3, 1899. 


Jupp, C. J., Freak AND WHITING, JJ. 


Where a party before swearing out a warrant for a criminal offense pre- 
sents all the essential facts and obtains thereupon advice of res- 
ponsible counsel that he has reasonable grounds to believe that such 
offense has been committed, it is a defense to an action for mall- 
cious prosecution for such arrest. 


OPINION OF THE COURT BY JUDD, C.J. 


On the second of September, 1898, one Peter Cockett, defen- 
dant herein, swore out a warrant of arrest against one Antone 
Sylva, plaintiff herein for the offense of wilfully and feloniously 
branding a cow and calf, the same being the property of the said 
affiant. Previous to doing so he took the advice of G. Hons, Esq., 
a reputable attorney of this court detailing all the facts that had 
come to his knowledge and showing a bill of sale of the said ani- 
mals to himself by Henry Kekeleiaiku, the then owner of the 
said animals. 

The sheriff of the island also made an examination of the case 
and approved of the warrant. 

On the trial before the district magistrate Sylva was acquitted 
of the charge. Whereupon he brought his action against Cockett 
for five thousand dollars for malicious prosecution alleging a 
want of probable cause for the arrest. 

The above facts being shown, the court granted defendant’s 
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motion for non-suit on the ground that plaintiff did not show a 
want of probable cause and malice on the part of the defendant 
in causing the plaintiff's arrest; to this exception is taken to this 
court. 

It appeared from the evidence that before swearing out the 
warrant Cockett had made to his counsel a full statement of the 
facts, both those known to him and those to which others would 
testify, and had been advised by his counsel that the facts were 
sufficient, and nothing was adduced on behalf of the plaintiff to 
show either that such statement was not full or that such advice 
was not given in good faith or to show want of probable cause or 
malice in any other way. The plaintiff apparently relied on the 
mere fact that he was acquitted on the criminal charge to show 
both want of probable cause and malice. 

Advice of counsel given bona fide upon a full presentation of 
the facts always protects one in making a criminal charge. The 
court might well have directed the jury to find a verdict for 
the defendant. But a non-suit was quite within its powers. 

The exceptions are overruled. 

J. M. Kaneakua and E. Johnson for plaintiff. 

A. N. Kepoikai for defendant. 
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JONAH KALANIANAOLE and DAVID KAWANANA- 
KOA v. WALTER M. GIFFARD, Treasurer of Wanna- 
nalo Sugar Compapy. 


ORIGINAL. 
Jupp, C. J., anp Warma, J. 


SUBMITTED June 21, 1898. Decrpep Avatsr 3, 1899. 


By deed K doth “sell, convey and give” to J and Dall personal proper- 
ty belonging to her, that is, bonds, stocks, leases,” &c. * and 
at the same time delivers to them certain certificates of stock in the 
Waimanalo Sugar Company, a corporation of which G is treasurer, 
but K did not endorse the certificates. 


The treasurer refused to record the transfer, cancel the certificates and 
issue new certificates to J and D. 


The statute, Sec. 2016, Civil Laws, provides that the transfer of shares 
may be by endorsement and delivery. That the endorsee shall be 
entitled to a new certificate upon surrendering the old one, and no 
transfer shall be valid, except ‘between the parties thereto, until 
such new certificate shall have been obtained, or the transfer shall 
have been recorded on the books of the corporation, so as to show 
the date of the transfer, the parties thereto, their places of abode, 
and the number and description of the shares transferred. 


Held that as between K and J and D the title to the stock was in J 
and D. 


Held that the transfer not being by endorsement, nor in compliance 
with the statute, the treasurer of the corporation rightly refused to 
record the transfer and that the remedy of J and D was to obtain 
an order of the court in equity which would be equivalent to the re- 
quired endorsement. 


136 AUGUST, 1899. 


OPINION OF THE COURT BY WHITING, J. 


The parties appear in this court on a case stated or “submission 
without action.” 


“Your petitioners, Jonah Kalanianaole and David Kawanana- 
koa on the one part and Walter M. Giffard, Treasurer of the 
Waimanalo Sugar Company, a corporation on the other part, 
respectfully represent: 

“That they are parties to a question in a difference which 
might be the subject of an action before a circuit judge at cham- 
bera and have agreed upon a case containing the facts upon 
which the controversy depends and herewith present a submis- 
sion of the same to the Justices of the Supreme Court. 

“The facts upon which the controversy depends are as follow: 

“Jonah Kalanianaole and David Kawananakoa claim to be the 
owners of fifteen shares of the Waimanalo Sugar Company a cor- 
poration, described in certificate No. 51 to Kapiolani, by virtue 
of a deed from Kapiolani, a copy of which is hereto annexed 
marked Exhibit ‘A’ and made a part hereof, and by virtue of 
delivery of said certificate from said Kapiolani to said Jonah Ka- 
lanianaole and David Kawananakoa and have demanded of said 
Walter M. Giffard, Treasurer of Waimanalo Sugar Company 
that he cancel said certificate and issue a new certificate in the 
names of said Jonah Kalanianaole and David Kawananakoa, and 
that the said Walter M. Giffard, Treasurer of said Waimanalo 
Sugar Company has refused to cancel such certificate and to issue 
a new certificate as requested upon the ground that said certifi- 
cate is not endorsed by the said Kapiolani. 

“The question for the determination of the court is whether 
said Walter M. Giffard can be compelled in a proper action to 
cancel said certificate and to issue a new certificate in the names of 
Jonah Kalanianaole and David Kawananakoa.” 


By the deed annexed, the Queen Dowager Kapiolani conveys 
to said Jonah and David certain real estate, and also doth “sell, 
convey, and give” to them “all personal property belonging to 
her, that is bonds, stocks, leases, furniture, jewelry, cattle and 
horses and all other personal property situate in the Hawaiian 
Islands as tenants in common and for their executors, adminis- 
trators and assigns forever.” 
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By this deed and the delivery of the shares of stock to them, 
the title passed and became vested in Jonah and David. 

Sargent v. Franklin Ins. Co., 8 Pick. 90; Sargent v. Essex 
Marine Ry. Co., 9 Pick. 201; Com. Bank of Buffalo v. Kort- 
wright, 22 Barb. 348; Com. v. Crompton, 137 Pa. St. 139. 

The usual form of transfer of certificates of stock to enable 
them to be registered in the books of the corporation and a new 
certificate obtained is by endorsement or by assignment with 
power of attorney to register the transfer of the stock. 

It does not appear, in the submission of this case, whether the 
Waimanalo Sugar Company has any by-law regulating the trans- 
fer of its stock, but by Sec. 2016 of the Civil Laws, it is provided 
that “Whenever the capital stock of any corporation is divided 
into shares, and the certificates thereof are issued, transfer of the 
shares may be made by endorsement and delivery of the certifi- 
cate. The endorsee shall be entitled to a new certificate upon 
surrendering the old one. And no transfer shall be valid, except 
between the parties thereto, until such new certificate shall have 
been obtained, or the transfer shall have been recorded on the 
books of the corporation, so as to show the date of the transfer, 
the parties thereto, their places of abode, and the number and 
description of the shares transferred.” 

The transfer in this case is not in strict conformity with the 
law; and if the corporation is not satisfied to accept this equitable 
title it can require the parties to bring the matter before a court 
of equity where it may protect itself through an order of such 
court, and may be able to interplead any other parties who might 
be in interest. 

Equity will compel transfers. 2 Thomp., Corp. § 2425. 

We are of opinion that the holders of the certificates of stock 
must obtain a proper endorsement, or an order from a court of 
equity which would be equivalent thereto. 

Kinney, Ballou & McClanahan for claimants. 
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IN THE MATTER OF THE APPLICATION OF CHARLES. 
S. DESKY FOR A WRIT OF MANDAMUS AGAINST 
JAMES A. KING, Minister of the Interior. 


AppEAL FROM Circuit Junar, FIRST Crrovrt. 
SUBMITTED June 20, 1899. Drop Aveust 14, 1899. 


Jupp, C. J., FRRAR AND Wuitine, JJ. 


Sections 90-93, Act 64, Laws of 1896, which impose a fee of flve dollars 
for each theatrical performance, may be sustained, so far as the 
amount of the fee is concerned, as a valid exercise of the taxing 
power, whether as a valid exercise of the police power or not. 

The Minister of the Interior is not obliged to deliver the license until 
payment of the fee. 


The Minister cannot arbitrarily refuse an application for a license on 
the ground that the applicant has not procured from the marshal 
an approval of the application. 


OPINION OF THE COURT BY FREAR, J. 


This is an application by the owner and proprietor of the Or- 
pheum Theater in the city of Honolulu for a writ of mandamus 
to compel the Minister of the Interior to issue to him licenses to 
give theatrical performances at certain times at the said theater. 
The Cireuit Judge allowed an alternative writ and after a hearing 
upon that and the return dismissed the petition and discharged. 
the writ. The petitioner now comes here on appeal. 

In view of the petition, writ and return and the arguments 
thereon, there seems to be one question to be decided, namely, 
whether the provision of the statute prescribing a fee of five dol- 
lars for each performance (the refusal to pay which fee is given 
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as the main reason for the refusal to issue the licenses) is consti- 
tutional or not. There is a stipulation on file that pending these 
proceedings the petitioner may apply for licenses, the Minister 
grant them, and the petitioner pay the statutory fees under pro- 
test and without prejudice to his rights in this case. 

The contention on behalf of the petitioner is that the portion 
of the general license act which relates to public shows (Sections 
90-93, Act 64, Laws of 1896; Sections 779-782, Penal Laws) was 
intended to impose merely a license fee as distinguished from a 
tax, that is, . fee for the purposes of regulation and not for the 
purposes of revenue, and that therefore the fee must be reason- 
able in amount as determined by the extent of regulation neces- 
sary, and that the fee in question is excessive and therefore un- 
constitutional. 

There is a marked distinction between a license fee proper and 
a tax upon an occupation. The former is imposed in the exercise 
of the police power and in general must be limited by the extent 
to which regulation is reasonably required. The latter is imposec 
in the exercise of the power to tax and is subject to no such restric- 
tion. The question whether a fee has been imposed for purposes 
of regulation or of revenue has generally arisen under ordinances 
passed by municipal governments acting under powers delegated 
by legislative bodies. In such cases a construction of the statute 
delegating the legislative power has often been necessary in order 
to ascertain the extent to which the power has been delegated. If 
a municipality is given power merely to license or to regulate oc- 
cupations, it of course cannot tax them. It can impose fees for the 
purposes of regulation only and must be limited to such reason- 
able amounts as the purposes of regulation require in the particu- 
lar cases. Such fees may cover the cost of the issuance of the 
license, the expenses of necessary police supervision and inspection 
and the incidental expenses to which the public may be put by 
reason of the exercise of the occupation. In some cases any more 
than a nominal fee might be excessive. In other cases, as in the 
case of vendors of intoxicating liquors, the fee may be large,— 
even so large as to be prohibitive of the business, if the business is 
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regarded as harmful or dangerous in itself and not merely by 
reason of the manner in which it is carried on in particular cases. 
On the other hand, if the municipality is given the power to tax it 
may impose fees without reference to the question of regulation, 
the amount of which is a matter within the discretion of the 
power imposing them, subject of course to constitutional restric- 
tions, and of course the tax could not be made so large as to be 
prohibitive of the business, for that would defeat the purposes 
for which the grant of power to tax was made. 

Whether the fee in the present case would be excessive if it 
were imposed for purposes of regulation only is a question that 
we need not decide, for in our opinion it may be sustained as to 
its amount by reference to the power to tax whether it may be 
sustained by a reference to the police power or not. We how- 
ever call attention to the fact that the business in question is one 
that is usually regarded as calling for more or less police super- 
vision, generally requiring the attendance of one or more police 
officers at each performance to control the arrival and departure 
of vehicles and for other purposes. 

This case differs from those chiefly relied on for the petitioner 
(see, for instance, In re Wan Yin, 22 Fed. Rep. 701; City of 
Ottumwa v. Zekind, 95 Ia. 622; Chilvers v. People, 11 Mich. 
43) in that the statute in this case was passed by the legislature 
itself which was free to act under either the police power or the 
tax power or both subject only to constitutional] restrictions, while 
those were cases of ordinances passed by municipal governments 
acting under limited delegated powers,—with in fact only power 
to license or regulate and not to tax. It is, however, contended 
on behalf of the petitioner that the legislature in passing the 
portion of the statute in question intended to act solely under its 
police power for purposes of regulation and did not intend to ex- 
ercise its power to tax. We cannot so hold. This is a portion of 
a comprehensive act relating to licenses, some portions of which 
apparently were intended chiefly for purposes of regulation and 
others just as clearly chiefly for purposes of revenue. We can- 
not select certain parts and say that in passing them the legisla- 
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ture intended to exercise its police power only and that in passing 
other parts it intended to exercise its taxing power only. It pre- 
sumably intended to pass the statute that it did pass by virtue of 
every power it had. We could hardly attribute to the legislature, 
in the absence of clear proof, an intention to pass an act in the 
exercise of one of its powers, the act to be held unconstitutional 
if unauthorized as an exercise of that power, when it might have 
passed the same act constitutionally in the exercise of a different 
power which it undoubtedly possessed. The presumption is in 
favor of the constitutionality of the act. The provisions of the 
law in question must be upheld as a valid exercise of the police 
power or not. It was probably designed partly for revenue and 
partly for regulation and therefore passed in the exercise of both 
powers. 

It may be that the legislature when it fixed the amount of the 
fee in question contemplated only occasional performances suck 
as occurred here at that ume and that if it had contemplated daily 
or almost daily performances such as the petitioner gives, it 
would have imposed a lighter fee, but that is a matter for the 
legislature, not for the court. 

Two other questions were raised but submitted without argu- 
ment, and, although under the pleadings and in view of our 
ruling on the constitutionality of the statute we are not obliged 
to decide these questions, we shall refer to them briefly. The 
first is whether the fee is payable in advance of the issuance of 
the license. In our opinion the Minister is not obliged to deliver 
the license until he receives the fee. Ordinarily these acts would 
be concurrent. The other question is whether the Minister may 
arbitrarily refuse a license unless the applicant procures from the 
Marshal an approval of the application. In our opinion he can- 
not. 

The decree appealed from, dismissing the petition and dis- 
charging the writ, is affirmed. 

T. McCants Stewart and F. M. Hatch for the petitioner. 

Attorney-General H. E. Cooper and Deputy Attorney-Gen- 
eral E. P. Dole for the respondent. 
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KOLOA SUGAR COMPANY v. WILLIAM BROWN and 
LUUKIA NAKAPAHU. 


Exceptions rrom tHe Crrcurr Court, Fiera Omov. 
Susmirrep June 20, 1899. Decwep Avevsr 14, 1899. 


Jupp, C. J., FRRAR AND Warma, Jd. 


A verdict in ejectment held contrary to the law and the evidence. 


Adverse possession does not begin to run in favor of one holding under 
a tenant, even under an attempted transfer in fee from the tenant, 
until at least notice of the adverse nature of the occupant’s claim 
is brought clearly to the attention of the landlord. 


Judgment non obstante veredicto may be awarded under our practice on 
the evidence as well as on the pleadings, but not where the farts 
are contested. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of ejectment for a piece of land containing 
2.9 acres at Koloa, Kauai. The case comes here on plaintiff's 
exceptions, the only one of which that need be considered being 
that taken to the verdict as contrary to the law and the evidence. 

The plaintiff made out a prima facie good paper title, claim- 
ing this piece of land as a part of the Ahupuaa of Koloa con- 
veyed by Lot Kamehameha to R. C. Wyllie in 1863, by the 
executors of the latter to I. Richardson in 1868, by Richardson 
to Mrs. A. H. Knudsen in 1872 and leased by Mrs. Knudsen to 
the plaintiff for 25 years in 1890. 

The defendants then set up an oral gift and adverse possession, 
claiming that in 1862 a former occupant of the land, one Hannah 
Moore, gave it to one Nakapahu, who thereupon took possession 
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and thenceforth claimed the land as his own until his death in 
1894, and that it then descended to his daughter the defendant 
Luukia who had previously lived on the land with her father and 
has lived on it since then to the present time. The other defend- 
ant, Wm. Brown, is Luukia’s husband. 

The plaintiff by way of rebuttal then attempted to show that 
Nakapahu took possession by permission of one holding under a 
tenant of the owner and that therefore, as standing in the shoes 
of the tenant, he could not deny the landlord’s title or claim an 
adverse possession until at least notice thereof was brought to the 
attention of the landlord and that the landlord had received no 
such notice. 

The court appears to have instructed the jury clearly as to 
the law that adverse possession could not begin to run under 
such circumstances until such notice, and the question is whether 
the evidence was such as could support a finding either that the 
possession did not begin in that way or that such notice was 
given at least twenty years before the commencement of this 
action. Let us consider the latter question first. 

It appears that in 1862 and prior thereto one Mika and his 
aunt, Hannah Moore, and some other relatives lived on a tract 
of land containing about seven acres of which the land in dis- 
pute is a part. In 1862 a sister to the defendant Luukia was 
born. Hannah Moore adopted her and either as a consideration 
therefor or in order to have the child near by, she asked Naka- 
pahu the father to come and live on the land in question. He 
with his family who were living at a different place in Koloa then 
moved to this land and lived with Mika, Hannah Moore and the 
others until with the assistance of Mika and others he built a 
house on the part of the land now in dispute and a wall around 
it. He then, in 1863, moved on to this part of the land and 
continued there cultivating it until his death in 1894, since 
which time his daughter the defendant Luukia has lived there. 
In 1891 or 1892 the manager of the plaintiff corporation went 
to Nakapahu’s house and demanded $50 rent, as the defendants’ 
witnesses testified, for this land, but, as the manager testified, 
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for another piece of land, and Nakapahu told him, according to 
defendants’ witnesses, to go away and that the land was his, but, 
according to the manager, that the rent was too high and he 
could not pay it. The testimony of defendants’ witnesses as to 
what Nakapahu said to the plaintiff’s manager to the effect that 
this was his land, was stricken out by order of the court, on 
motion of plaintiff’s counsel, erroneously, as we believe. In fact 
Nakapahu never paid any rent for this piece of land. There is 
some testimony, of little or no consequence, to the effect that 
he never paid any taxes on the land but that the taxes were paid 
by the plaintiff on this piece as part of its land which was listed 
as a whole. About three years before the trial of this case the 
defendant Brown who then lived on this land, though not mar- 
ried to Luukia until after the commencement of this action, sued 
the plaintiff for injury to his taro due as he claimed to a scarcity 
of water brought about by the action of the plaintiff in a season óf 
drought, and the plaintiff paid him $200. Brown made no claim 
to the land itself. The plaintiff claims that Brown had influence 
with the natives and was stirring them up against it and that the 
$200 was paid to buy him off and not because he had any rights 
and that upon payment of the money the natives quieted down. 
A month or two before this case was tried Brown brought another 
action against the plaintiff and then the plaintiff brought the 
present action. Practically no other evidence was introduced to 
show adverse possession. It thus appears that whatever may be 
said of the circumstances since 1891 there was nothing prior to 
that time to show to the owner of the land that Nakapahu’s pos- 
session, if originally permissive, had become adverse. His acts 
before 1891 are referable to the original permissive possession, if 
there was one. This brings us to the other question whether the 
possession was originally permissive, that is, under the owner of 
the land. 

As already stated Mika and his relatives were living on this 
land in 1862 and previously. In 1861 one Charman obtained a 
lease of this and other land from the then owner Prince Lot 
Kamehameha. This lease was cancelled in 1869 in consequence 
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of the giving of a new lease in that year to expire in 1896 of the 
same and other lands to the same lessee by the then owner Ira 
Richardson. Mika owned another piece of land in Koloa of 
nearly the same area as this. When Charman obtained his lease 
of this land, Mika, who apparently had lived there many years 
but had failed to obtain a kuleana award for the land, preferring 
this land which had water to his own which was kula or dry land, 
agreed, as he testified, with Charman to “swap” the land occupied 
by him but leased to Charman for the other land owned by him, 
for the term of Charman’s lease, and, after this swap had been 
effected, upon the request of his aunt, Hannah Moore, as he 
testified, he consented to Nakapahu’s living on the land. In 
1896, as Mika and plaintiff's manager testified, Mika informed 
the manager that the lease was about to expire and the swap to 
terminate and it was agreed to swap back. Mika then leased his 
own piece to one Rego and afterwards sold it to the plaintiff sub- 
ject to the lease. Mika testified that Nakapahu once asked him 
for a deed of the land in question but that he replied that he 
could not give one because the land would go back to the owner 
when the swap was up. M. D. Monsarrat, a surveyor, testified 
that when he surveyed this land in 1896, upon saying to the 
people there that the land was not a kuleana, they replied that 
it was swap land, that it was swapped for a piece of Mika's. 
Kahuakau testified that in 1891, at a meeting of a native hui, 
Mika spoke of the expiration of the hui lease (apparently the 
Charman lease) in about five years and the termination of the 
swap with Charman, and that Nakapahu then said that when 
that swap was up between Mika and Charman he was going to 
live at Mahaulepu. There is no evidence controverting this line 
of testimony. Thus it is clear that Nakapahu held under Mika 
and the latter under Charman who held under a lease from the 
owner. 


lt is urged that the jury did not believe Mika. But there is 
nothing to show that Lis testimony was discredited and it is 
supporeu by tat oo ee of others and b. undisputed docu- 
rents and acto 1 was claimed by the detenuants that the laud 
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was given (orally) to Nakapahu as his own, but it does not 
appear clearly what was meant by the witnesses who testified 
on this point, and as matter- of law even if those holding as 
tenants under the owner had meant to give him the land in fee 
and even if he were ignorant of the character of their possession 
or title, still, if they in fact occupied the position of. tenants, he 
could not show adverse possession until he had at least brought 
his claim clearly to the notice of the owner. See Whiting v. 
Edmunds, 94 N. Y. 309; 1 Am. & Eng. Enc. 2d Ed. 810; 
Dowsett v. Maukeala, 10 Haw. 166. 

In this court plaintiff’s counsel moved for judgment non 
obstante veredicto. It is the practice here to order such judg- 
ments in proper cases on the evidence as well as on the plead- 
ings, but not on disputed facts and therefore we cannot grant 
the motion. Defendants’ evidence does not show a confession 
of the truth of the testimony for the plaintiff and an attempted 
but unsuccessful avoidance of its effect. Defendants contest 
the truth itself of the testimony of the plaintiff's witnesses. 

The exceptions are sustained and a new trial is granted. 

M. F. Prosser and F. M. Hatch for the plaintiff. 

T. McCants Stewart for the defendants. 
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NETTIE L. SCOTT v. J. K. NAHALE. 
APPEAL FROM District Court, Norra Kona. 
Supmirren June 22, 1899. Deciwep Ocroser 14, 1899. 


Frear AND Wairoa, JJ. 


A judgment for the defendant in an action upon an express contract for 
pasturage of cattle is not a bar to a subsequent action for trespass 
although between the same parties and in regard to the same cattle 
upon the same land during the same period. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of trespass to recover damages alleged to have 
been caused by defendant’s cattle running upon plaintiff’s land. 
Defendant pleaded res adjudicata, and showed in support of 
his plea that he had obtained judgment in a certain action of 
assumpeit which had previously been brought against him by this 
plaintiff to recover a sum alleged to be due upon an express con- 
tract for the pasturage of these same cattle upon the same land 
and during practically the same period as that during which the 
trespasses are alleged to have occurred. The district magistrate 
sustained the plea and gave judgment for the defendant. This 
was error. The question in the assumpsit case was whether there 
was a contract or not. The question in this is whether there was 
a trespass or not. The finding in the former case that there was 
no contract did not settle the question whether there had been a 
trespass. 

The judgment appealed from is reversed and a new trial is 
ordered. 

L. Andrews for the plaintiff. 

W. C. Achi and Z. Johnson for the defendant. 
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HANA, UMI KUKAILANI, HER HUSBAND, AND LA- 
HAINA COFFEE AND FRUIT COMPANY, LIM- 
ITED v. PIONEER MILL COMPANY, LIMITED. 


ÅPPEAL FROM Circuit JUpdE, First Crecoir. 
Susmitrep June 22, 1899. Decrpep Octoser 17, 1899. 


Freak AND WHTrNd, JJ. 


H signed two deeds, one purporting to release her dower right, the other 
all her right, title and interest, in certain lands which had previous- 
ly been mortgaged by her husband (she not joining or releasing her 
dower) and sold on foreclosure. H afterwards was informed that 
her grantee claimed that there was a defect in the foreclosure sale 
and that she had inherited through her daughter all the estate of 
her husband, the daughter and husband having died, and that con- 
sequently a fee simple title had been conveyed by her deeds. She 
then brought a bill for the cancelation of the deeds upon the ground 
of faise and fraudulent representations that she had only a dower 
right. She did not show any defect in the foreclosure sale or show 
that she had more than a dower right or chat she executed the deeds 
in reliance upon any false representation that shé had only a dower 
right. She alleged also that she did not know that her deeds pur- 
ported to convey more than a dower right, but she did not allege 
that her grantee had misled her as to what they purported to con- 
vey or show why she did not know what they purported to convey. 

Held, on demurrer, that the bill was insufficient. 


OPINION OF THE COURT BY FREAR, J. 


This is a bill in equity for the cancelation of certain deeds on 
the ground of fraud and misrepresentation. The case comes here 
on appeal from a decree sustaining a demurrer to the bill and 
dismissing the bill. 
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The bill alleges in substance: That one Kapakahi in 1887 
mortgaged certain land owned by him situated at Lahaina, Maui, 
his wife, the plaintiff Hana, not joining or releasing her dower; 
that the mortgage was foreclosed in 1889; that the purchaser at 
the foreclosure sale conveyed the lands in 1892 to another, who, 
in 1896 conveyed them to the plaintiff corporation, which has 
since expended much money in improvements thereon. That 
Kapakahi died in 1887 leaving his said wife and a daughter sur- 
viving him; that the daughter died in 1896; and that Hana and 
her present husband, the plaintiff Umi Kukailani, whom she 
married in 1890, are lepers at the settlement on Molokai. That 
on March 29, 1899, the defendant obtained from Hana two 
deeds, one purporting to be a release of her dower, the other a 
release and quitclaim of all her interest in these lands, and also 
a deed from her husband giving his consent to her said deeds, 
and two days later brought an action of ejectment against the 
plaintiff corporation for these lands; that at the time and before 
the said deeds were executed Hana and her husband were in- 
formed by an attorney of defendant that Hana was conveying 
only a dower right by said deeds; and that neither said Hana nor 
her husband knew that she had any other than a dower right in 
these lands, or that either of the deeds purported to convey any 
other right. That the consideration expressed in said deeds, 
$502.00 in all, is grossly inadequate for the interest of Hana and 
Umi Kukailani in said lands, and that these plaintiffs on account 
of her detention at said settlement were unable to travel and 
mingle with people who are familiar with the values of property, 
and were unable to form a just estimate of the value of the title 
of said Hana in said lands, and were induced to accept said sum 
through the wilfully false and fraudulent representations of the 
defendant’s agent that said Hana had no title or claim to said 
lands other than a right of dower, and the concealment of the 
fact that said Hana is heir of her said daughter and through her 
would inherit all estate left by Kapakahi, and the concealment 
of the value of the said Hana’s interest in the said lands. That 
before signing said deeds the said Hana consulted her attorney 
in Honolulu by letter, and was advised by him to sign them, but 
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that the said attorney so advised without a full knowledge of the 
facts and upon misrepresentations of defendant’s attorney that 
the said Hana had no interest in said lands other than a dower 
interest. That plaintiffs are informed and believe that defendant 
claims that said foreclosure sale was void by reason of certain 
alleged defects in the publication of the notice of intention to 
foreclose and of sale or otherwise, and that at the date of the said 
deeds the said Hana was entitled to said lands in fee simple, and 
that by said deeds the title to said lands became vested in the 
defendant. That upon being so informed the said Hana and Umi 
Kukailani declared said deeds to be void and thereupon for the 
purpose of protecting the plaintiff corporation and to obtain a 
more adequate consideration executed a deed of all her interest 
in the said lands to the said plaintiff corporation. 

The prayer is for the cancelation of the deeds from Hana and 
her husband to the defendant. 

Copies of the various documents referred to in the bill, includ- 
ing the affidavit on the mortgage foreclosure, are attached to the 
bill and made pant thereof. 

The defendant demurred on three grounds: (1) That the bill 
did not state facts sufficient to constitute a cause of action; (2) 
that it did not show any material fact concealed from Hana and 
her husband; and (3) that it was uncertain in alleging that the 
consideration was inadequate without showing what title or inter- 
est, Hana and her husband had. 

The bill seems to be based on three grounds: (1) That Hana 
conveyed a fee simple title in reliance upon a false representation 
that she had only a dower right; (2) her ignorance as to what the 
deeds purported to convey; and (3) inadequacy of consideration. 

As to the first of these grounds, it does not appear from the 
allegations of the bill that Hana conveyed a fee simple title or 
that she had any more than a dower right, or that she executed 
the deeds in reliance upon any false representation that she had 
only a dower right. She shows that her former husband once had 
the fee simple title and that if he had not disposed of it she 
would have inherited it; but she also shows that he had disposed of 
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it by executing a mortgage which was afterwards foreclosed, and 
consequently that she, for the reason that she did not join in the 
mortgage, had a dower right and nothing more. True, it is al- 
leged that the defendant claims that the foreclosure sale was 
void by reason of alleged defects in the publication of the notice, 
&c., but no such alleged defects are pointed out, and such claim 
may be unfounded. It is also alleged (though with reference to 
the consideration only) that Hana was induced to accept the sum 
named through the wilfully false and fraudulent representations 
of defendant's agent that Hana had no title other than a dower 
right, and from this it might be inferred that she had some other 
title (not necessarily a fee simple); but even if such a showing 
merely by way of inference would be sufficient by itself, still 
the inference is offset by the positive showing in other parts of 
the bill that she had only a dower right. 

Secondly, as to the allegation that Hana executed the deeds 
without knowing that they purported to convey any right, title 
or interest other than a dower right. By this we presume it is 
meant that she thought that neither of her deeds contained any 
general words such as “all my estate, right, title, interest,” &c., 
found in one of the deeds, but that each contained only such 
specific words as “all my right of dower” found in the other deed. 
It is difficult to see how she could have thought this, considering 
that she signed two separate deeds which were worded differently, 
and which she presumably read, and in regard to which she con- 
sulted her attorney before signing. And, even if she did not read 
the deeds, but signed both thinking they were the same, still, it is 
nowhere alleged that the defendant or its attorney or agent mis- 
represented what the deeds purported to convey as distinguished 
from what they did convey, or misled them in any way as in the 
wording of the deeds, or that she relied on any such misrepresen- 
tations. 

Thirdly, the allegation of inadequacy of consideration is made 
with reference to an assumed fee simple title in Hana. It is not 
claimed that the consideration was inadequate if Hana had only 
a dower right, and, as we have seen, this is all she is shown to 
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have had. This ground is not relied upon as sufficient by itself 
to support the bill. 
The decree appealed from, dismissing the bill, is affirmed. 


W. O. Smith and F. M. Hatch, for the plaintiffs. 
Kinney, Ballou £ McClanahan for the defendant. 


E. A. HORAN v. SANFORD B. DOLE as President, J. A. 
KING, as Minister of the Interior and J. F. BROWN as 
Agent of Public Lands, of the Republic of Hawaii. 


ORIGINAL. 
SUBMITTED SEPTEMBER 22, 1899. Decrpep OocrosEr 18, 1899. 


FRRHAR AND Wartine, JJ., AND Crrcuir Junar PERRY IN PLACE 
or Jupp, C. J., ABSENT. 


Section 76 of the Land Act, 1895, which permits a holder of an Olaa 
Crown Land lease covering less than 200 acres to obtain a patent 
for that and additional land, in all not exceeding 200 acres, upon the 
improvement of 30 acres thereof and other conditions, does not per- 
mit one who has obtained a patent for the entire area covered by 
his lease to obtain a patent for additional land after the termination 
of his lease and in consequence of improvements made thereon after 
the termination of his lease and his acquisition of the fee. 


OPINION OF THE COURT BY FREAR, J. 


This is a submission upon an agreed statement of facts under 
Sections 1255-1258 of the Civil Laws. 

The material facts agreed upon are these: The plaintiff E. A. 
Horan, at the date of the enactment of the Land Act, 1895, was 
the holder of a lease from the Commissioners of Crown Lands of 
Lot 284, containing 47.25 acres, in the Ahupuaa of Olaa, Dis- 
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trict of Puna, Island of Hawaii: in 1896, under the provisions 
of Part IX of the Land Act, he applied for the said lot in fee, 
representing that he had fifteen per cent. of the lot under culti- 
vation with coffee, fruit, field or garden crops and had improve- 
ments of house and extra cultivation thereon of the value of $200 
in addition to the said fifteen per cent.; the Sub-Agent of Public 
Lands for the District found that there were about ten acres 
under cultivation and that the house was of the value of $150; 
the application was accepted and in due time a Patent was issued 
to Horan for the lot; Horan has continued to live on the lot to 
the present time and now has the entire area under cultivation 
and has improvements thereon valued at $2,400 and has expended 
thereon $9,000; he has now applied for an additional 150 acres, 
namely, Lots 107, 108 and 109, in the new Olaa Survey, but 
his application has been denied by the defendants. He contends 
that he has a right under said Part IX of the Land Act to pur- 
chase these additional lots at their appraised value and asks that 
the defendants be ordered to issue to him a patent for the same 
on receipt of the appraised value. 


The decision of the case depends upon the construction of Sec- 
tion 76 of the said Land Act (Civ. L. Sec. 260) the portion of 
which material to this case is as follows: 


“Section 76. Any person holding land individually or in con- 
junction with others, situate in the Ahupuaa of Olaa, District of 
Puna, on the island of Hawaii, under a lease from the Commis- 
sioners of Crown Lands (not reserving rent for the first three or 
five years of such lease), shall at any time after the first payment 
of rent, which is hereby reduced for such leases to one dollar per 
acre annually in the case of all leases reserving a larger amount, 
upon the improvement of not less than fifteen per cent. of the 
area of the land to be patented, to the satisfaction of the Commis- 
sioner, which improvements shall include the bona fide cultiva- 
tion of coffee or fruit, field or garden crops, or all or any of such 
crops, and payment to the Commissioners of the unimproved 
value of the premises to be patented according to the appraise- 
ment stated in Sec. 79, be entitled to receive from the Government 
a Land Patent for any portion of his leased premises in one parcel 
within two hundred acres in extent and including such improved 
portion, if all the conditions of such lease to be performed by 
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such leasee up to such time, shall have been substantially per- 
formed. 

“Provided, however, that condition five of such lease for the 
purpose of making such lease good, shall be deemed to have been 
substantially performed when improvements or cultivation shall 
have been made.on such premises to the aggregate value of two 
hundred dollars. No Land Patent, however, shall be issued for 
any portion of said premises until improvements or cultivation to 
the extent of two hundred dollars in addition to the fifteen per 
cent. above named shall have been shown to have been made. 

“Any such person as aforesaid whose lease covers less than 
two hundred acres of land and who has improved not less than 
thirty acres thereof, shall upon fulfilling the above mentioned re- 
quirements, have the privilege of purchasing an additional area 
according to the appraisement stated in Sec. 79, provided the 
aggregate acreage of his holding shall not exceed two hundred 
acres, * * * ” 

This section provides for two classes of cases: (1) A person 
holding an Olaa crown land lease of whatever area may obtain 
a patent for such portion of the same land, as shall have no more 
than an area of which the cultivated part is fifteen per cent., but 
which shall not exceed two hundred acres in all, and (2) any such 
person whose lease covers less than two hundred acres may ob- 
tain a patent for the same and additional land, in all not to 
exceed two hundred acres, provided he has improved not less 
than thirty acres thereof (fifteen per cent. of two hundred acres). 

The plaintiff applied for and obtained his patent under the 
first part of the section. This is shown by the fact that he stated 
in his application that he had fifteen per cent. of his lot of 47.25 
acres under cultivation and that the Sub-Agent of Public Lands 
found that he had about ten acres under cultivation. He could 
not have applied under the second part of the section unless he 
had thirty acres under cultivation. Having obtained a patent for 
all the land covered by his lease under the first part of the sec- 
tion he now seeks to obtain a patent of additional land under the 
second part of the section. 

When he obtained his patent for the whole of the land covered 
by the lease, the lease terminated. In such case the lease would 
naturally merge in the patent, and that it would become merged 
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seems to have been contemplated as shown by the clause in Sec- 
tion 78 (Civ. L. Sec. 262) which provides: “The premises thus 
sought to be patented shall, from the date of such application 
accompanied by one-fourth of the purchase price, be free from 
the stipulations of such Crown Lease, which shall, however, re- 
main in full force as to the remainder of the premises described 
therein.” Since the application and patent covered the entire 
premises in this case, the entire premises became free from the 
stipulations of the lease and there was no remainder of the prem- 
ises as to which the lease could remain in force. 

The question, then, is whether a person who has once exercised 
his right and who has obtained a patent for the whole of the 
land covered by his lease under the first part of the section may 
exercise his right a second time and under the second part of the 
section. We need not decide whether a person may first exercise 
his right under one part of the section and then under the other 
part or whether he may exereise his right more than once under 
either part in case he should not obtain a patent for the whole 
200 acres on his first application, for in our opinion he can exer- 
cise his right only so long as he holds a Crown Land lease and it 
appears in this case that the applicant has no such lease, it having 
terminated upon his obtaining his patent for the whole land cov- 
ered by the lease. 

The statute does not, as contended on behalf of the plaintiff, 
confer an absolute right to obtain a patent upon a person holding 
a lease at the date of the Act irrespective of whether he holds the 
lease at the date of his application for the patent. If that were 
so the holder at the date of the Act could obtain a patent even 
though he might have assigned his lease prior to his application 
for the patent and his assignee, the holder of the lease, could not 
obtain a patent; or he could obtain a patent even though he had 
surrendered his lease before his application for the patent— 
which the applicant has practically done in this case by accepting 
a title in fee simple. The statute clearly confers the right upon 
only those who hold at the date of their application leases in ex- 
istence at the date of the statute. It says in the first part of the 
section: “Any person holding land under a lease,” not “any 
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person who has held land under a lease”; and in the second part 
of the section: Any such person as aforesaid whose lease covers” 
&c.; and the language of the section throughout bears out this 
construction. It does not say that a person having a lease of fifty 
acres may cultivate ten acres and then surrender his lease and 
obtain a fee simple title for the whole lot and then cultivate 
thirty acres of his own land thus obtained and held in fee simple 
and then obtain a patent for one hundred and fifty acres more. 

This construction is entirely consistent with the decisions in 
Webster v. Luther, 163 U. S. 337, and other cases relied on for 
the plaintiff, which held that Sections 2,304 and 2,306 of the 
United States Revised Statutes conferred upon certain soldiers 
and others an absolute assignable right to acquire additional lands. 
Similarly, it might be held under our statute that a person who 
came within the terms of the statute acquired an absolute right 
to obtain additional land which right would pass with an assign- 
ment of the lease. But it could not be held that one who did 
not come within the terms of the statute had such right. The 
statute confers the right upon only those holding land under 
leases and who have improved the required area of the leased 
premises. In this case the applicant does not hold a Crown Land 
Lease and he has not improved the required area of land held 
under such a lease. As a basis for his present application he has 
shown merely that he has a fee simple in his own right and that 
he has improved only the land so held in fee, although he once 
held the land under lease—before he made the improvements 
and before he made his present application. 

Tudgment is ordered for the defendants. 

Le Blond & Galbraith and Cathcart & Parke for the plaintiff. 

Attorney-General H. E. Cooper for the defendants. 
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M. F. SCOTT v. KAHELE APAU. 
ERROR to tat Tarp Crecurr Court. 
SUBMITTED OCTOBER 7, 1899. Dece Oorokkk 21, 1899. 


FREAR AND Wuitina, JJ., anp Circuit Junar PERRY IN PLACE 
or Jupp, C. J., ABSENT. 


It is error to award costs against the appellee in actions at law where 
appellant plaintiff falls in the circuit court, on appeal, to recover at 
least one-fifth more than the amount recovered in the district court. 
Costs should have been awarded in the circuit court in such case to 
the appellee, and against the plaintiff appellant, under Civil Laws, 
Sec. 1495, Sub-sec. 3. 


OPINION OF THE COURT BY WHITING, J. 


An action of trespass was brought by Kahele Apau against M. 
F. Scott in the District Court of North Kona, Island of Hawaii 
and judgment rendered for the plaintiff there for $6. The plain- 
tiff Apau appealed to the circuit court and the case was heard by 
the circuit judge without a jury. The circuit judge found for 
the plaintiff Apau and gave “judgment with nominal damages 
fixed at one dollar. Defendant to pay costs.“ 

Assignment of errors. 


“i. It appears on the face of the record that the plaintiff in 
whose favor judgment, was rendered appealed and recovered in 
the appellate court less than the judgment in the District Court, 
and that yet sue was awarded costs therein.” 

“2. That defendant tendered to plaintiff and deposited in 
court an amount of monev wore than sufficient to make full pay- 
ment of plaintiff’s demand, and yet costs were taxed against him 
after said tender and deposit.” 
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In regard to this second assignment of error it appears that 
plaintiff in error has withdrawn his deposit except $1 left to 
satisfy the judgment. 

Civil Laws, Sec. 1495. ‘Costs shall be allowed to the prevail- 
ing party in judgments rendered on appeal, in all cases, with the 
following exceptions and limitations: 


3. If plaintiff in whose favor judgment is rendered, appeal, 
and he shall not recover in the appellate court at least one-fifth 
more than the amount recovered below, costs shall be awarded to 
the appellee.” 

The defendant in error, Apau, having failed to recover on 
appeal more than $6, adjudged in district court, to say nothing of 
at least one-fifth more, then the decision of the circuit judge on 
appeal awarding costs against the appellee Scott was error. The 
costs should have been awarded to him. 

There being error as set forth in the first assignment, the 
decision of the circuit judge is so far reversed as to the awarding 
costs against the defendant and the case remanded to the circuit 
court with direction to award costs to the appellee Scott and 
against the appellant therein, Apau. 

The writ is allowed. 

L. Andrews for plaintiff in error. 

Achi and Johnson for defendant in error. 
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REPUBLIC of HAWAII v. CHARLES PALEA. 


Exorrtions FROM Crrovit CouRT. Szconp CIROurr. 


SUBMITTED SEPTEMBER 25, 1899. Dromen Ocroszr 21, 1899. 


Frear AND Wuittna, JJ., anD Crecuir Jopas PERRY IN PLACE 


or Jupp, C.J., ABSENT. 


Sec. 370, Chap. 37, Penal Laws. Vagrancy. Objection to the charge 
on the ground that it alleged two distinct offenses is overruled. 


Under Sec. 370, Penal Laws, to constitute a lawful excuse for visiting 
the house of married persons in the night time at the request of the 
wife, there must be an invitation by her for a lawful purpose, and 
if accepted, the acceptance must be for a lawful purpose. 


A request to charge the jury, “if you believe that the defendant went 
to the house of A at the request or solicitation of Mrs. A his pres- 
ence there was lawful and you must acquit,” was properly refused 
under the circumstances of the case. 


The instruction given held proper: “if the defendant went to the 
house of A in the night time for the ptrpose of having sexual inter- 
course with A’s wife, then he was there without lawful excuse and 
is guilty as charged, even though A’s wife invited him to come for 
that purpose. The invitation of a married woman to a man, not 
her husband, to come to her home and bed for the purpose of having 
sexual intercourse with her, is not a lawful excuse for doing so.” 


Sickness of a juror. A mere temporary attack.of sickness, though it 

may for the time being incapacitate a juror, is not necessarily a 
reason for discharging him. When the circumstances permit, it is 
proper to wait a reasonable time for the juror’s recovery, and if he 
so far recovers as to permit the trial to proceed, and there is no 
reason to suppose that he was mentally incapacitated by his sick- 
ness, the verdict will not be disturbed. 
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OPINION OF THE COURT BY WHITING, J. 


The defendant was charged, tried and convicted, with being 
on the premises of Ah Chuna in the night time without lawful 
excuse. The full charge is as follows: 


Charles Palea is accused by Cecilia Ah Chuna of being guilty 
of a misdemeanor, that is to say, that the said Charles Palea being 
a person who is and was at the time said misdemeanor was 
committed, lewd, wanton and lascivious in speech and behavior, 
was found by night, to-wit, on or about the night of September 
17, 1898, without lawful excuse, in a dwelling house, to wit, the 
dwelling house of Ah Chuna in the district of Wailuku, Maui, 
H. I., contrary to Section 370, Chap. 37, Penal Code of Hawaii. 


1. The defendant now objects to the charge on the ground 
that it alleged two distinct offenses. The words “being a person 
** * lewd, wanton and lascivious in speech and behavior” do 
not describe a distinct or separate offense but may be deemed 
words of description and discarded as surplusage; but one offense 
is charged. 

2. It was also contended on behalf of defendant that the 
statute (Penal Laws, Sec. 370) under which he was convicted is 
in conflict with the first part of Article 63 of the Constitution 
which provides that “Each law shall embrace but one subject. 
which shall be expressed in its title.“ This point also was dis- 
posed of in the case of Fernandez, 12 Haw. 120, which held this 
section of the Penal Laws was constitutional. 

3. The defendant requested the following instruction, which 
was refused: “If you believe that the defendant went to the 
house of Ah Chuna at the request or solicitation of Mrs. Ah 
Chuna, his presence there was lawful and you must acquit.” 


The court gave the instruction requested by the prosecution, 
viz.: “If the defendant went to Ah Chuna’s house in the night 
time for the purpose of having sexual intercourse with Ah 
Chuna’s wife, then he was there without lawful excuse and is 
guilty as charged, even though Ah Chuna’s wife invited him to 
come for that purpose. The invitation of a married woman to a 
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man, not her husband, to come to her home and bed for the 
purpose of having sexual intercourse with her, is not a lawful 
excuse for doing so.” 

The defendant excepted to the giving of this charge. In a case 
of this nature, the request of the defendant was properly refused 
and that of the prosecution properly given. 


It does not seem open to question or sound argument that, on 
a charge of this offense, to constitute a lawful excuse for visiting 
the home of married persons in the night time av the request of 
the wife, there must be an invitation by her for a lawful purpose, 
and if accepted, the acceptance must be for a lawful purpose. An 
invitation by a wife, a servant, a guest or any like person to 
another to visit her or him at the home of her husband or em- 
ployer or host, for the purpose of committing a criminal offense, 
adultery, larceny, robbery or any crime, or misdemeanor, will 
not, if accepted, constitute a lawful excuse for being on the prem- 
ises at night time within the meaning of the law. 

The full charge of the court to the jury is not before us. 

4. While the court was delivering its charge to the jury, said. 
charge being partially delivered, one of the jurors, Wahinekoa, 
duly empanelled to try the cause, was taken ill and seized with 
an attack of faintness, and carried out to a room adjoining the 
jury box. That subsequently the juror returned into the jury 
box and the court proceeded with its charge, and the jury retired 
to deliberate on their verdict and subsequently returned and 
rendered their verdict. The defendant excepted to the case pro- 
ceeding at the time of the illness of the juror and also excepted to 
the verdict as contrary to the law and the evidence, and also for 
misconduct of the jury in that one of the jurors, Wahinekoa, was 
disqualified on account of illness to properly discharge his duties 
as a juror. The defendant also moved to set aside the verdict 
and grant a new trial on the above grounds. Affidavits were filed 
as to the illness of the juror, the substance of which follows: 

Geo. Hons, sworn. Attorney of defendant, present during the 
trial, knows the juror Wahinekoa. During the delivery of the 
charge of the court to the jury, the affiant noticed that the said 
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juror appeared to be acting strangely, his body in a swinging 
motion and that he suddenly collapsed in his chair, his arms and 
legs in a violent motion, he being apparently afflicted with severe 
pains; that the juror was undoubtedly for some time uncon- 
scious; that thereupon officers began pouring water over the head 
and face of the juror who did not appear to regain consciousness, 
and was carried out of the jury box into the room: adjoining; a 
physician was called, who was in attendance on the juror for 
fifteen minutes; that the court ceased proceeding in the charge 
and subsequently the juror returned to the jury box, and the 
court after addressing the juror in Hawaiian proceeded with the 
charge to the jury. 

Dr. Charles Davison, sworn. Duly qualified medical prac- 
titioner; knows juror Wahinekoa; on Dec. 9, 1898, was called 
to the court house and found the juror lying on the floor adjoin- 
ing the court room; he found the juror recovering from a fit of 
unconsciousness due to stomachical vertigo, the chief cause of 
his illness being the want of food, the patient having eaten noth- 
ing that day; the attack taking place between four and five o’clock 
in the afternoon his age also being a factor, being about 55 years 
old; that in his judgment the juror must have suffered for some 
time previous to the attack with pains, faintness and possibly dis- 
ordered action of the heart, and that in the opinion of affiant for 
some time previous to the attack the juror was unable to fix his 
attention fully on any matter or matters requiring concentrated 
mental effort; that a period of unconsciousness would probably 
interfere with a clear remembrance of anything which the juror 
might have witnessed or heard prior to his attack of uncon- 
sciousness. 

These affidavits were made on December 21, 1898, thirteen 
days after the trial. 

As a part of the motion for a new trial, it was stipulated be- 
tween the attorney for defendant and the deputy attorney-general 
that “Dr. Davison, after examining the juror Wahinekoa in the 
room adjoining the court room, gave it as his opinion that the 
juror was in a fit condition to proceed with the trial and so stated 
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to the deputy attorney-general and allowed the juror to proceed 
with the trial, and also that before proceeding with the trial the 
presiding judge asked the juror if he understood all that had 
taken place prior to the suspension of the trial on account of his 
illness, and that the juror replied in the affirmative. It was also 
stipulated that Dr. Davison after the trial took the juror to his 
own house and examined him. When the juror again took his 
seat the court asked if he was able to sit in the case, and he said he 
was.” The trial court was satisfied that the juror was not incapac- 
itated mentally. The doctor’s statements as to the juror’s mental 
capacity made at the time of the sickness of the juror support the 
judgment of the trial court, and we are not satisfied to the con- 
trary. It has not been shown that the sickness of the juror was 
prejudicial to the defendant. 

“A mere temporary attack of sickness, though it may for the 
time being incapacitate a juror, is not necessarily a reason for 
discharging him. Where the circumstances permit, it is proper 
to wait a reasonable time for the juror’s recovery, and if he so 
far recovers as to permit the trial to proceed, and there is no 
reason to suppose that he was mentally incapacitated by his sick- 
ness, the verdict will not be disturbed.” 12 Ency. Pl. & Pr. 547; 
Hughes v. The People, 116 111. 330; People v. Brown, 76 Cal. 
573; Nichols v. Nichols, 136 Mass. 256. 

The evidence fully supports the verdict; it shows that defend- 
ant went, between 11 and 12 o’clock at night to the premises of 
Ah Chuna for the purpose of having sexual intercourse with 
Mrs. Ah Chuna and that he attempted to, but she repelled him. 
The evidence does not prove that Mrs. Ah Chuna invited defend- 
ant to go there to have such intercourse with her. 

Exceptions are overruled. 

Dep. Attorney-General E. P. Dole for the prosecution. 


George [ons for the defendant: 
©. Creighton of counsel in the Supreme Court. 
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IN THE MATTER OF THE PETITION OF TAI KEE FOR 
A WRIT OF MANDAMUS TO JAMES A. KING, Min- 


ister of the Interior. 
AppEAL FROM Circuit Jupdk, First Creou. 
SUBMITTED SEPTEMBER 25,1899. Decne OorokRR 30, 1899. 


Frear AND Wuirine, JJ., anb Crrcurr Juper STANLEY, IN 


PLACE OF JUDD, C.J., ABSENT. 


The provision of the statute (Act 38, Laws of 1898) “that no license 
shall be issued for any lodging or tenement house, hotel, board- 
ing house or restaurant to be established or maintained in any 
location which in the opinion of the Executive Council is unsuited 
for the purpose, or which the Executive Council believes to be ob- 
jectionable,” is void, for the reason that it subjects the constitu- 
tional rights of persons to the arbitrary discretion of the Execu- 
tive Council and contains nothing to guide or control the exer- 
cise of its discretion. 


OPINION OF THE COURT BY FREAR, J 


This is a petition for a writ of mandamus to compel the 
respondent, J. A. King, Minister of the Interior, to issue to the 
petitioner, Tai Kee, a license to keep a lodging house. The 
parties and the lodging house in question are the same as in the 
ease of Tai Kee v. Minister of the Interior, 11 Haw. 57, and the 
allegation” of the petition are much the same. In that case the 
respondent contended that the statute gave him discretionary 
power to grant or refuse a lodging house license but we held that 
the statute made it his duty to grant the license upon the appli- 
cant’s compliance with the terms of the statute. The provisions 
of the statute as it then stood are set forth in the decision in that 
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ease. Since then the legislature has amended the statute by pro- 
viding (Act 88, Laws of 1898) “that no license shall be issued for 
any Lodging or Tenement House, Hotel, Boarding House or Res- 
taurant to be established or maintained in any location which in 
the opinion of the Executive Council is unsuited for the purpose, 
or which the Executive Council believes to be objectionable.” 
Acting under this provision, the Executive Council, to which 
petitioner’s application for a license was referred by the respond- 
ent, passed the following reselutions: ‘Resolved, That in the 
opinion of the Executive Council, the maintenance of a lodging 
and tenement house by Tai Kee on the corner of Beretania and 
Pensacola streets—such as he has heretofore carried on in said 
locality—is objectionable” and “that the Executive Council 
recommend to the Minister of the Interior that we deny the ap- 
plication of Tai Kee for a renewal of his license to maintain a 
lodging and tenement house at the corner of Beretania and Pen- 
sacola Streets.” This action of the Executive Council is the only 
ground relied upon by the respondent for his refusal to issue the 
license. 

Assuming that the resolutions are in conformity with the 
statute (which is not altogether clear) the sole question to be de- 
cided is whether that provision is constitutional. 

The decision in the former case was based upon the construc- 
tion of the statute but the court found that it could not very well 
avoid considering to some extent the question of the constitu- 
tionality of the statute and it was in part to avoid holding the 
statute unconstitutional that the court construed it to be manda- 
tory. It is evident from the reasoning in that case that if the 
statute could have been constructed only as conferring discre- 
tionary power upon the Minister to grant or refuse the license, it 
would have been held unconstitutional. A distinction was drawn 
between occupations which may be regarded as harmful or dang- 
erous in themselves, such as that of selling intoxicating liquors, 
which was involved in the case of Bradley v. Thurston, 7 Haw. 
523, and those which, like that of keeping a lodging house, in- 
volved in the present case, are necessary to the welfare or con- 
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venience of the community and which are harmful or dangerous, 
if at all, only because of the particular way in which they may be 
eonducted. In the former no person has an absolute right to en- 
gage; in the latter all citizens have a right and an equal right to 
engage. The latter are not subject to the same degree of control 
as the former. The former may be regulated or restricted to any 
extent even to the extent of prohibition; the latter may be regu- 
lated only to a reasonable extent and with reference to the evils 
to be remedied or avoided. In regard to the latter the court said: 
“The Legislature itself could not constitutionally impose un- 
reasonable or arbitrary restrictions upon such pursuits; much less 
could it delegate such power to any other person or body. It may 
itself impose reasonable conditions or it may place considerable 
discretionary power in executive officers, but in the latter case 
there should be something in the statute to guide or control the 
action of the officers.” 


The provision of the statute now in question in terms delegates 
to the Executive Council arbitrary power with reference to the 
location of lodging houses, and contains nothing to guide or con- 
trol the action of that body in this respect. It is clearly uncon- 
stitutional. In addition to the authorities, both Hawaiian and 
American, relied on in the former case, the following, cited by 
counsel for the petitioner, are referred to as bearing closely upon 
the present case: 


In The City of Richmond v. Dudley, 129 Ind. 112, an ordi- 
nance purported to confer power on the Common Council to 
grant permission to an applicant to keep inflammable or explosive 
oils in quantities greater than five barrels at a time, if the loca- 
tion,” among other things, should be “deemed suitable and 
proper.“ The ordinance was held invalid, the court saying 
among other things: “Language better calculatea to enable the 
Common Council to arbitrarily contro] the business, without any 
fixed or known rules, can not well be imagined. The business of 
keeping, storing and dealing in such oils is a legitimate business, 
and every citizen has an inherent right to engage in the business 
upon equal terms with any other citizen.” 
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In State v. Tenant, 110 N. C. 609, an ordinance which pro- 
vided that no person should erect within the city limits any house, 
&c., without having first obtained permission from the Aldermen, 
was held unconstitutional and void on the ground that it did not 
prescribé a uniform rule of action but made the enjoyment of 
one’s own depend upon the arbitrary discretion of the governing 
authorities, 


In order to avoid the effect of the reasoning in the former Tai 
Kee case, three arguments are presented on behalf of the re- 
spondent. First, that the Legislature must be deemed to have 
intended by the Act of 1898 now in question to put the occupa- 
tion of keeping a lodging house in the category of occupations 
harmful in themselves, and so to take this case out of the decision 
in the former Tai Kee case and bring it within the decision in 
Thurston v. Bradley, supra. But the Legislature did not show 
any such intention, and it could not constitutionally declare an 
occupation of this kind to be harmful or dangerous in itself, so 
as to enable itself to enact a law of this kind in regard to it. Sec- 
ondly, it is contended that the statute should be held constitu- 
tional if possible and that in order to hold it so it should be pre- 
sumed that the Legislature intended that the Executive Council 
should act upon legal grounds only and also that the Executive 
Council did act upon legal grounds only and not arbitrarily. But 
it is not sufficient that the Executive Council may act fairly under 
the statute or even that it has acted fairly in any particular case. 
The statute is unconstitutional because by its terms the Executive 
Council may act arbitrarily however unlikely it may be to do 80. 
It is contended, thirdly, that the legislature has made the Execu- 
tive Council a judicial tribunal for the purpose of deciding upon 
the location of lodging houses and that the decisions of that trib- 
unal are final and cannot be inquired into by the courts. The 
former Tai Kee case is eited to show that the provision of the 
statute which requires the applicant to first obtain a certificate of 
the Board of Health in regard to certain matters, would be up- 
held, and, if so, it is argued, the requirement that the applicant 
shall first obtain the approval of the Executive Council should be 
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upheld. But the action of the Board of Health is controlled 
within reasonable limits (or must be in order to be constitutional) 
by the provisions of the statute, while tie action of the Executive 
Council is not controlled at all. The case of In re Tatsu, 10 
Haw. 701, is cited to show that the decision of the proper execu- 
tive officer that an alien is within one of the classes prohibited by 
the statute from landing is conclusive and cannot be reviewed by 
the courts, and, if so, it is argued, the Executive Council may be 
given power to make final decisions in respect to the location of 
lodging houses. But the decision of an immigration officer re- 
lates to an alien who is not in the country and has no constitu- 
tional right to enter, while the applicant for a license to keep a 
lodging house has or may have a constitutional right to keep a 
lodging house, subject only to reasonable restrictions. If the 
person desiring to land were a citizen, the decision of the immi- 
gration officer could not be made final, because the citizen has a 
constitutional right to land, although he may be required to sub- 
mit to reasonable regulations prescribed by law. We may add 
that the immigration officer acts in an executive, not a judicial 
capacity. 

Since this case was submitted the respondent has died and his 
successor in office has been appointed. The Attorney-General is 
of the opinion that since the action is against the respondent in 
his official capacity it will be unnecessary to suggest his death on 
the record and that the judgment will be binding on his successor, 
and, no objection being made on either side, we make none our- 
selves and file the decision. 


The judgment of the Circuit Judge for a peremptory writ of 
mandamus directing the respondent to issue the license to the 
petitioner is affirmed. 

Humphreys & Hankey for the petitioner. 


Attorney-General Cooper and H. P. Weber for the respondent. 
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REPUBLIC OF HAWAII v. AH YEE. 
Exceptions FROM CIRCUTr Court, Firru Crrcurr. 
Susmitrep June 19, 1899. Decipep Novempzr 4, 1899. 


Freak anp Wura, JJ. 


Opium. Pleading. Penal Laws, Sec. 635. In a charge of “unlawfully 
having possession” of opium under Sec. 1635, P. L., it is not nec- 
essary to negative in the charge that it was not “received from the 
Board of Health, or a duly licensed physician or surgeon” as pres- 
cribed in Sec. 1634. 


The exceptions in a statute need not be negatived in the charge of 
the offense, when they do not constitute a part of the description 
of the offense, but are matters of excuse for the accused, which 
must come by way of plea or evidence. 


Exceptions not argued orally or in the brief need not be passed upon 
by the court; where defendant fails to point out error, the court 
seeks none, 


OPINION OF THE COURT BY WHITING, J. 


In the circuit court, the defendant moved to quash the convic- 
tion and sentence of the district court, and also filed a demurrer 
to the charge of the offense. The motion was denied and the de- 
murrer overruled. But the charge was amended in the circuit 
court by inserting the word “unlawfully,” so that the charge 
against the defendant in the circuit court was “having opium or 
a preparation thereof unlawfully in his possession at Hanalei, 
District of Hanalei, Island of Kauai, Republic of Hawaii on the 
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24th day of February, 1899, against the statute in such case 
made and provided.” 

The amended charge was objected to by defendant as insuffi- 
cient and not in compliance with the statute, and a motion to 
quash was denied. The defendant duly excepted. The ground 
of the demurrer was that “the charge against the defendant is 
insufficient in form and substance” in that “no offense either by 
statute or common law is charged against the above named de- 
fendant Ah Yee.” Also that the exceptions in the statute must 
be specifically negatived in the charge of the offense. 


The defendant claims that there is no offense within the mean- 
ing of the statute charged or proven; that the statute creates the 
offense and sets out what shall constitute it, and these facts 
must be alleged in the charge. That the statute makes the 
offense of “having opium in possession without a certificate of 
the Board of Health or a duly authorized physician,” and de- 
fendant claims that these ought to be specifically negatived in the 
charge of the offense. 

Statute relating to opium: 


Penal L. Sec. 1633. The importation of opium or any pre- 
paration thereof into the Hawaiian Islands, except as authorized 
by Section 1634, is hereby strictly prohibited; and whoever 
shall import, sell, give or furnish opium, or any preparation 
thereof, to any person in the Hawaiian Islands, except as pro- 
vided in Section 1634, shall be liable to a penalty of,“ ete. 


P. L. Sec. 1634. The Board of Health may, from time to 
time, import such quantities of opium or preparations thereof as 
the said Board shall deem necessary for medical purposes in the 
Hawaiian Islands, and shall furnish it at cost price to any physi- 
cian or surgeon having a diploma or certificate from some medi- 
cal college or university, and who has a license to practice medi- 
cine in the Hawaiian Islands; also, to the person in charge of the 
medicines at the Leper Settlement at Molokai, to be used ex- 
elusively for medical purposes. And the said board may also 
furnish it to the captain or surgeon of anv vessel bound to a 
foreign port for use on board of such vessel.” 


P. L. Sec. 1635. Any person who shall have in his posses- 
sion opium, or any preparation thereof, which he shall not have 
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received from the Board of Health, or from a duly licensed 
physician or surgeon, as prescribed in Section 1634, shall forfeit 
such opium or preparation thereof to the government, and the 
same shall be seized and delivered to the Board of Health, and 
such person shall be liable to a penalty of,” ete. 


The rule usually announced is that exceptions and provisos in 
the enacting clause of the statute must be negatived, and such 
as are not in the enacting clause need not be negatived, the latter 
being mere matters of defense. 10 Ency. Pl. & Pr. 495, n. 5. 

But the more accurate rule is that only such exceptions and 
provisos need be negatived as are descriptive of the offense, with- 
out reference to the position of the exception or proviso. 10 
Ency. Pl. & Pr. 497, n. 3. If the exception affords only matter 
of excuse or defense, it need not be negatived. Id. p. 498. 


„Whenever an exception is contained in the section defining 
an offense, and constitutes a part of the description of the 
offense, the indictment must negative the exception, otherwise 
no offense is charged. (State v. Meek, 71 Mo. 357; State v. 
Shifflet, 20 Mo. 415). But where the section which defines the 
offense contains a proviso exempting a class referred to, from the 
operation of the statute, it is unnecessary to negative the proviso, 
but the exemption therein contained must be insisted on by way 
of defense by the party accused.” State v. O’Brien, 74 Mo. 
549; State v. O’Gorman, 64 Mo. 189, 10 Am. & Eng. Ency. 453. 


In Hewitt v. State, 25 Tex. 722, the defendant was charged 
with having retailed spirituous liquors in quantities less than a 
quart contrary to the statute, ete. The statute provides that “if 
any person or firm shall sell or be in anywise concerned in selling 
spirituous liquors in quantities less than a quart without first 
having obtained a license therefor,” ete. The court held that no 
offense was charged; that the words “without a license having 
been obtained” were a necessary part of the charge to constitute 
the offense.” (The cases reported are numerous in support of 
this view). 


In Com. v. Jennings, 121 Mass. 47, Gray, C. J.: „It is a 
general rule of pleading, that when an exception or proviso is 
embodied in the clause which defines the offense, or as it is com- 
monly called, the enacting clause, it must be negatived in the in- 
dietment: but that if it is only found in a subsequent distinct 
clause of the same or another statute, it need not be negatived 
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(citing Com, v. Maxwell, 2 Pick. 189; Com. v. Hart, 11 Cush. 
130; Com. v. Sheffield, 11 Cush. 178.”) * * * “The case 
appears to us to fall within what Mr. Justice Metcalf in the 
closing paragraph of the opinion in Com. v. Hart, called an 
elementary principle, of pleading; it is not necessary to allege 
matter which would come more properly from the other side; 
that is, ‘it is not necessary to anticipate the adverse party’s an- 
swer and forestall his defense or reply. It is only when the 
matter is such, that the affirmation or denial of it is essential to 
the apparent for prima facie right of the party pleading, that it 
must be affirmed or denied by him in the first instance? Com. 
v. Tuttle, 12 Cush. 502. 


„When an indictment is brought upon a statute which has 
general prohibitory words in it, it is sufficient to charge the 
offense generally in the words of the statute. And if a subse- 
quent statute, or even a clause of exception in the same statute 
excuses persons under such and such circumstances, or gives 
license to persons so and so qualified, so as to excuse or except 
them out of the general prohibitory words, that must come by 
way of plea or evidence.” State v. Gurney, 37 Me. 155. 


In Rep. Haw. v. Lee Yiek, 10 Haw. 135, the defendant was 
convicted of the offense of having opium unlawfully in posses- 
sion. The court says, The main question is whether the prosecu- 
tion was bound to prove, on this charge, such facts as would show 
that the possession of the opium by defendant was unlawful. 
The trial judge held that the prosecution was not required to 
prove a negative, i. e., that the opium was not obtained from the 
Board of Health, ete., and that it was incumbent upon the de- 
fendant to show, if he could, that his possession of the opium was 
lawful.” So far as the public is concerned, the opium is contra- 
band. Its importation and sale are forbidden by law. Only the 
Board of Health can import it, and for medicinal purposes only. 
Physicians only can obtain it from the Board of Health, and can 
dispense it only medically. * * * If the defendant in this 
ease acquired possession of the opium from the Board of Health 
or through other lawful channels, it was a fact peculiarly within 
his own knowledge and he should have shown it.” 


We are of opinion that the charge made is sufficient and that 
the exceptions in the statute need not be negatived, as they do 
not constitute a part of the description of the offense, but that 
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they are matters which are of excuse for the accused and must 
come by way of plea or evidence from the defense. 


The case was submitted on briefs. Other exceptions were 
taken but the only questions pointed out, argued and submitted 
have been decided as above. To be sure the counsel for defend- 
ant adds in his brief “the other exceptions are all apparent on 
the record and are relied on by the defendant,” but as most of 
them are not specifically set out in the bill of exceptions but are 
scattered throughout the record and contained in various detached 
papers, we do not feel called upon to pass upon them separately 
as Counsel fails to point out those actually relied upon, and as he 
fails to point out error, we seek for none. 


Exceptions overruled. 
Deputy Attorney-General E. P. Dole for the prosecution. 
G. A. Davis for the defendant. 
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REPUBLIC OF HAWAII v. C. AWALI. 


Excerrions FROM CrROUrr Court, Fryrn Crecurr. 


SuBATrrED SEPTEMBER 28, 1899. Dro mR NOVEMBER 11, 1899. 


Frear ann Wuitine, JJ., anb Circuir Jupce STANLEY, 1N 
PLACE OF JUDD, C.J., ABSENT. 


“Having in possession” as used in the opium statute. 


The court charged that ‘such possession of opium means that the per- 
son so charged must be the owner of the same, or have control 
of it, and the right to exclude other persons from meddling with 
it. The meaning of possession under this statute is not limited 
to manual touch or personal custody.” Held, that the charge was 
not bad as defining constructive possession. ‘Possession’ as 
used in this statute has a wider meaning than “custody”; if one 
has control of opium and can take it into his actua: possess.ou at 
his pleasure, then this is .aving in possession within the meaning 


of the law. 


OPINION OF THE COURT BY WHITING, J. 


The defendant was convicted in the Fifth Circuit Court of the 
offense of “having opium unlawfully in his possession.” 


Exceptions taken: 

1. In the course of the trial, the prosecution propounded the 
following question to a witness, Meeawa: “Do you know whether 
he (the defendant) said anything to the purser of the steamer?” 
Objected to on the ground that the same was immaterial and ir- 


relevant. 
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This exception is overruled. Statements of the defendant 
against his interests are admissible and questions to bring out such 
testimony, if answered favorably for the defense are not to de- 
fendant’s prejudice. The answer to the question was that there 
was a conversation between the defendant and the purser; what it 
was witness did not know. 


2. During the examination of witness J. Grube, the prosecu- 
tion propounded the following question: What was his manner 
on said occasion? meaning the defendant. Objected to on the 
ground that it was a matter of opinion. 


This exception is overruled. Such testimony is not a mere 
matter of opinion; it goes further and shows a condition or act; 
the appearance of accused, excitement, anxiety, fear and the like 
are actions which may be proved by a witness who observed the 
same. Other evidence of the excitement of defendant was ad- 
mitted without objection. 


3. The prosecution asked witness Grube, “Was there any- 
thing so far as you could see to excite him other than the box? 
Objected to as a matter of opinion. This question was not 
answered by witness. 


4. The defendant excepted to the court’s definition of “pos- 
session” in its charge to the jury. The court charged, after stat- 
ing the statute law * * * “I charge you that such possession 
of opium means that the person so charged must be the owner of 
the same, or have control of it, and the right to exclude other 
persons from meddling with it. The meaning of possession under 
this statute is not limited to manual touch or personal custody.” 


The defendant excepted to the verdict as contrary to the law 
and the evidence, and moved for new trial, on the same ground, 
which was overruled. Other grounds were set forth in the mo- 
tion for a new trial, but were not presented or argued in this court 


and need not be noticed. The evidence given was substantially 
as follows: 


Meewa:—On the arrival of the steamer at Eleele, Island of 
Kauai, the defendant was on the wharf in the morning; general 
freight was landed, and all the freight was taken away except one 
box, by various parties; it was mostly Chinese freight; at that 
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time no one claimed the box; inside this box was a smaller box 
containing opium; (later the box was opened by the deputy sher- 
iff and taken away by him). While the box was on the wharf, de- 
fendant went to the purser of the steamer; defendant walked up 
and down the wharf, going to the further end of the wharf and 
then would come back; he was at that time very excited; no one 
touched the box or went near it except the deputy sheriff. Awai 
did not take hold of it or attempt to carry it away. 

The deputy sheriff:—Testified that when the purser came 
ashore I went to him and asked to see his book in which he had 
the different freight marks and to whom it is. I acted on infor- 
mation und looked to see for that mark, and I could not find it 
in the mark of the defendant. His usual mark is N. OC. I am 
talking about the book of the purser; I was looking over the dif- 
ferent marks to see if the box I expected was there. It was not 
under his usual mark, and knowing his name is Chung Wai I 
looked for his marks and found it. It was C. W. While other 
freight was being landed, defendant went back and forth from 
the end of the wharf and looked at all the freight and had a con- 
versation with the purser. I saw him talking to the purser, but I 
did not hear what he said. I did not see him touch this box, but 
T saw him point at it while talking to Mr. Grube. 


On cross-examination:—His usual mark is N. C., he is book- 
keeper for Ng Chung Co. This was marked W. C. No. C. W.; 
his name is Chung Wai which means C. W. 


Grube, sworn:—Freight clerk of steamer W. G. Hall. On 
October 6, Thursday morning, discharged freight at Eleele; I 
went ashore in the first boat, and Awai came to me and asked if I 
had any freight on board for him, and I said there were quite a 
number and he walked away. Just as the last boat of freight was 
coming ashore he came to me and pointed out a box marked C. 
W. and told me to take it aboard the steamer and to land it ashore 
at Eleele on the way back to Waimea, and he would fix it with me 
all right afterwards. It was on the further end of the wharf at 
the time by itself. (Grube identified the box in court as the same 
box.) Awai did not take the box into his possession, only pointed 
at it. 

From this evidence it may well be that the jury who were 
judges of the evidence and facts, found that the defendant was 
the owner of the box containing the opium and of the opium it- 
self; that he had control of it, the right to take it into his own 
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manual or actual possession, and also that he could and did com- 
mand its use and disposal, and even exclude other persons from 
meddling with it. Such being the case, the verdict was not 
against the evidence nor contrary to the law as laid down by the 
trial court. 


We are of opinion that the charge of the court was correct. 
It is not necessary to constitute the offense that the defendant 
should have the actual physical custody of the opium, or that it 
should be within or upon premises over which he has control. 
“Having in possession” has a wider meaning, such as laid down 
by the trial court. 


“To constitute possession with intent to pass, it is not necessary 
that the prisoner shall have the counterfeit coin in his hands, in 
his pocket, nor on his person. But if in the language of the 
charge of the court to the jury in this case, ‘it was in the county 
where the accused put it for safe keeping, and if he keeps thie 
secret of the place where the coin has been deposited and has the 
control of the coin and can take it into his actual possession at his 
pleasure, then this is having in possession within the meaning of 
the law.“ If the coin was within the power of the prisoner in 
such sense that he could and did command its wse, the possession 
was as complete within the meaning of the statute, as if it had 
been actual.” State of Jowa v. Washburn, 11 Iowa 245; Rep. 
Haw. v. Radin, 11 Haw. 802. 


“Possession of naval and military stores. The goods will be 
construed to be in the custody and possession of the prisoner, 
though they never have been in his actual possession, cr on his 
premises, if they have been under his control and disposed of by 
him; as where goods were received at a railway station, and while 
they were there the prisoner made inquiries about them and 
directed how and to whom they were to be delivered, this was 
held by the Court of Criminal Appeal to be sufficient evidence to 
support a conviction. R. v. Smiley, 1 Bell C. C. 145,” cited in 2 
Roscoe, Crim. Ev. Sec. 814. 


Possession. The detention or enjoyment of a thing which a 
man holds or exercises by himself, or by another who keeps or 
exercises it in his name. It implies exclusive enjoyment. 18 
Am. & Eng. Ency. 840. 


Possession (as used in statutes imposing a punishment for “hav- 
12 
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ing in possession” burglars’ tools or other implements of crime). 
The meaning cannot be limited to manual touch or personal cus- 
tody. One who deposits articles in a place of concealment may 
be deemed to have them in his possession. State v. Porter, 42 
Vt. 495. 

Exceptions are overruled. 

Deputy Attorney-General E. P. Dole for the prosecution. 


C. Creighton and A. G. Correa for the defendant. 


DAVID HALE v. W. E. MAIKAT. 
Exceptions From Circurr Court, Seconp Crnourr. 
SUBMITTED SEPTEMBER 28, 1899. DROIDED November 11, 1899. 


Frear AND Wuirina, JJ., anp CrROUrr JUDGE STANLEY, IN 


PLACE oF Jupp, C. J., ABSENT. 


Non-suit. Reversed. 


The court ordered a non-suit, as a part of the chain of title claimed 
by plaintiff was a deed from K. (w) to K. (k), and there was evi- 
dence that they were husband and wife at the date of the deed, 
but it further appearing that K (w) the alleged wife died in 1864, 
leaving no issue and that the husband survived and was her sole 
kindred, the court reverses the order of non-suit on the ground 
that under Sec. 1448, Civil Code of 1859, then in force, the husband 
inherited all his deceased wife’s estate as her heir, and if so the 

chain of title would be complete. 


Sec. 1448, Civil Code, 1859 * * * if the intestate be a woman and 
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leave no kindred but her husband, then he shall inherit all her 
estate. 


OPINION OF THE COURT BY WHITING, J. 


Exceptions from the Second Circuit Court. The plaintiff 
brought an action of ejectment against defendant for 59-100 
acre of land situate at Waihee, Maui. At the trial, on the close 
of plaintiff’s evidence, the defendant moved for a judgment of 
non-suit, Ist, on the ground that one of the deeds from which 
plaintiff claims title, that from Koliola to Kawahalea, is not a 
good and valid deed, having been made by a wife to her husband; 
and, 2d, because of the non-joinder of parties defendant, as it 
has been shown in the evidence that the land in question is now 
under lease to the Wailuku Sugar Company, and the Wailuku 
Sugar Company is a necessary party defendant. 


The Circuit Court held that the deed from Koliola to Kawa- 
halea was void; and granted the motion on the first ground and 
ordered judgment of non-suit. The plaintiff duly excepted. 


Evidence was introduced to prove possession by defendant 
and to prove the title in plaintiff. 


Pahia (w) testified: Knows the piece of land; defendant is 
in possession. The title isin David Hale. Heulu was the paten- 
tee of the land and when he died the property vested in Koliola 
his wife. Koliola afterwards took Kawahalea as her husband, 
but I don’t know whether they were married or not. Koliola, 
Heulu’s widow, then sold the property to Kawahalea, who was 
living with her as her husband, and Kawahalea afterwards sold 
the property to Hale. I am unable to say whether Koliola and 
Kawahalea were married. Heulu and Koliola, his wife, had no 
issue. On cross-examination. I was born at Lahaina; very well 
acquainted with Kawahalea and pretty well acquainted with 
Koliola. She came to my place and J to her place. We did not 
live close by one another. Q. “You living there and knowing 
these two persons so well, you did not know whether there was 
any relation between the two?’ A. “No; I did not.” I had 
no knowledge that Heulu and Koliola had any issue. If they 
had had children I certainly would have known it. Only a 
short time after Heulu’s death, Koliola and Kawahalea came 
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to live together. They were living there on the sly, but after- 
wards came to live openly. Q. “At that time was it not noticed 
that Koliola and Kawahalea were married?” A. “I heard 
they were married. While I was living at Lahaina with my 
husband, this Kawahalea and Koliola came to see me, and that 
was where the deed was made. Kauahi wrote out the deed and 
Kawahawai acknowledged it. I heard at that time that Koliola 
5 were married. Witness testified that Heulu was 
ead. 


The plaintiff put in evidence, ist, the Royal Patent No. 6075 
to Heulu for this piece of land dated February 1, 1867, L. C. A. 
8997. 2d, deed from Koliola to Kawahalea dated June 15, 
1864, to the same land. “I, Koliola, the wife and heir of Heulu, 
of Waihee,” sell and convey, ete., to Kawahalea. This was 
proved before Kahalcwai then Second Circuit Court Judge, by 
the witnesses to the deed on March 28, 1865, Koliola having died 
in the meanwhile and the deed not having been duly acknow- 
ledged. 3. Deed Kawahalea to David Hale dated June 17, 
1870. 


Kekehena (k) testified: I was born at Waihee and lived there 
ever since; know plaintiff and defendant and the land in ques- 
tion. Maikai is in possession but Hale has the right to it. Heulu 
patentee and land descended to Koliola his wife; they had no 
children; Heulu died long ago. * Kawahalea was Koli- 
ola’s husband, and Koliola sold this land to her husband, Kawa- 
halea. At the time she sold the land to Kawahalea they were 
husband and wife. Do not know what time Kawahalea and 
Koliola were married. Q. “Can you tell whether Koliola sold 
this land to Kawahalea before they were married or after they 
were married?’ A. “It looked that way.” Q. Were they 
living together some time before they were married?” A. “Yes, 
I know they were living together before they were married.” 
Q. “State whether or not you can say for certain whether or 
not they were married at all, whether you were present at the 
marriage or is this simply what you know from repute of the 
marriage?” A. “I don’t know. I was not present at the mar- 
riage, but I heard it talked about considerably, about their being 
married.” Q. “Did you hear this talk of their being married 
after the execution of the deed, after Koliola sold the property 
to Kawahalea or before that?’ A. “I heard they were married 
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first, and afterwards I heard the land was sold by Koliola to 
Kawahalea.” 

There was testimony showing that Hale, the plaintiff, was a 
paralytic and had some fourteen years ago had possession of the 
land, and that since then Maikai had possession and cultivated 
the land, and that he had let it to the Wailuku Sugar Com- 
pany who planted it in cane. 


The plaintiff claims that the granting of the non-suit was 
error: 

1. That the evidence as to marriage of Koliola and Kawaha- 
lea is conflicting and it was a question of fact for the jury 
whether the deed to Kawahalea was executed before or after 
their marriage. 

2. That even if the deed to Kawahalea was void, yet Koliola 
being the heir of Heulu, she was entitled to the land and if she 
was the wife of Kawahalea at the time of her decease and left no 
children or issue, then Kawahalea was entitled to her interest in 
the land if she had no other kindred. 


Marriage is a question of fact and generally one for the jury, 
and if the case had been submitted to the jury and they had 
passed upon this fact, there being evidence of marriage, we 
would not feel disposed to reverse the finding of the jury, but in 
view of the second point presented to us it will be unnecessary to 
decide the question of non-suit on this ground. 

Koliola died between June, 1864, and March 28, 1865; and so 
far as the evidence shows, she left no kindred but her husband 
(assuming for this purpose that there was a marriage). 

Section 1448 of the Civil Code of 1859 was then in force and 
provides that “if the intestate shall have been married and 
leave no kindred but widow, then she shall inherit all his estate; 
and if the intestate be a woman and leave no kindred but her 
husband then he shall inherit all her estate.” 

Kawahalea then, there being no other kindred of Koliola, in- 
herited all her estate. 


It is claimed by defendant that by Section 1286 of the Civil 
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Code of 1859 the husband of Koliola was not entitled to any of 
her real estate, but that, there being no issue, the property, on 
her decease, descended “to her heirs.” But by Section 1448, 
supra, the husband in such case is the heir. See Makea v. 
Nalua, 4 Haw. 226. 

On this view of the law and the evidence, which necessarily 
include the questions of marriage or non-marriage, the plaintiff 
would be entitled to go to the jury. 

The second ground of the motion for non-suit is overruled. 
The action of ejectment, under Hawaiian statutes, is not merely 
a possessory action, but it tries the title as well. The Wailuku 
Sugar Company holds as tenant under Maikai the adverse 
claimant, and it is not a necessary party. The action can be 
maintained against Maikai without joining the Wailuku Sugar 
Company. Un Wong v. Kan Chu, 5 Haw. 225. 

The exception is sustained. The order of non-suit is reversed 
and the case remanded for a new trial. 


Lyle A. Dickey for plaintiff. 
J. M. Kaneakua and A. G. Correa for defendant. 
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MARIA FERNANDEZ v. J. M. CAMARA, Administrator 
of the Estate of JOSE C. PACHECO, deceased. 


Exceptions FROM CIRCUrr Court, FIRST CrRourr. 
SUBMITTED OCTOBER 7, 1899. Decipep NOVEMBER 13, 1899. 


Frear AD Waira, JJ., anp Circuit JUDGE Perry IN PLACE 


or Jupp, C.J., ABSENT. 


Where two persons living together as husband and wife have conducted 
a common enterprise, no action lies by her against him, or his repre- 
sentative after his death, to recover the excess of what she put in 
over what he put in, not as a loan to him or at his request. 


Ordinarily one partner cannot sue at law another partner for a balance 
until there has been an accounting and a balance has been struck. 
The evidence in this case is too uncertain and vague to justify a submis- 
sion of the issues involved to the jury or, if submitted, a find- 
ing thereon for the plaintiff. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of assumpsit. At the close of the plaintiff’s 
evidence, the defendant moved for a non-suit, which was granted, 
to which ruling an exception was taken, and the sole question 
now presented is whether the trial judge erred in granting the 
non-suit. 

The complaint contains three counts. The evidence shows 
that the plaintiff relied on the third only, in which she claims 
$1,000 as money advanced by her to the defendant’s decedent, 
Pacheco, for the purpose of maintaining his share of the ex- 
pense of a dairy which they were carrying on together, in con- 
sideration whereof, it is alleged, the said Pacheco promised to 
pay, ete. 
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The case proceeded on the theory that there was a partnership 
in which the plaintiff and Pacheco had equal interests. The 
plaintiff herself was the principal witness. Her testimony shows 
that many years ago she was a servant in Pacheco’s family in 
Saint Michael; that after a few years Pacheco and his wife 
separated, three of their children remaining with Pacheco; that 
the plaintiff then continued in the family as wife and mother 
though not married and that she had three children by Pacheco, 
two of whom died; that she and Pacheco came to these islands 
and worked for a time at Waialua, Oahu, and put their earnings 
into a common fund; that they afterwards moved to Honolulu 
and for some years past together conducted a dairy at Pauoa in 
Honolulu; that each of them worked outside, she as a dress- 
maker, he as a stone cutter, besides doing work at the dairy; that 
one of his sons by his former wife lived with them there and for 
some time paid a portion of his earnings for his board; that she 
did cooking and washing for the household and that he got 
drunk more or less; and that the earnings of the dairy, his and 
her outside earnings and what the son paid, all went into a com- 
mon fund out of which the dairy and household expenses were 
paid. Her testimony consisted largely of statements that this 
or that sum of money was paid for cows or rent for the pasture 
land, etc., at various times out of the common fund and that re- 
ceipts were taken sometimes in her name, sometimes in his name 
and sometimes in both their names and that she did not know 
how much of each payment came out of her money or how much 
out of his, but that she must have paid a great deal more than 
he because she earned more than he on the outside, as she 
worked steadily while he was often idle. No arrangement was 
ever made as to what share of the expenses each should bear. 
There never was an accounting. 

The third count is not founded on an express promise. It is 
based on an implied promise to pay back money advanced by the 
plaintiff to Pacheco to maintain his share of the expenses of the 
dairy, but it is neither alleged nor proved that he requested her 
to loan him any money for that purpose or for any other purpose 
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nor is it shown that she ever let him have any money as a loan. 
The evidence shows that the plaintiff and Pacheco as husband 
and wife conducted the dairy as a common enterprise as they did 
the home and that this is really an action to recover the excess 
of what she put in over what he put in, not as a loan to him or at 
his request. Even if it be assumed that a regular partnership 
existed, still one partner cannot ordinarily sue at law another 
partner or his representative for a balance until a balance has 
been struck. In this case there has been no accounting and no 
balance has been struck and it would be difficult to imagine a 
case in which the evidence could be more uncertain and vague 
as to what each partner contributed to the joint enterprise. At 
best the jury could only make a wild guess. 


The exceptions are overruled. 
Magoon & Silliman for the plaintiff. 
C. Creighton and A. G. Correa for defendant. 


HONG KIM v. M. KAHILO HAPAI (w). 


Exorptions From Crrourr Court, Fourra Crrcoir. 
SUBMITTED SEPTEMBER 23, 1899. Decrpep NOVEMBER 14, 1899. 


Freak AND Warre, JJ., anp Crrcorr Jupez PERRY IN PLACE 
oF Jupp, C.J., ABSENT. 


The plaintiff, a lessee, alleged that before he accepted his lease, his 
lessor represented to him that the demised premises were bounded 
on one side by “Bridge Street,” and also that the boundary of said 
premises on that side was described in the lease as running along 
the side of “Bridge Street,” but that he afterwards found that the 
land mentioned as “Bridge Street” belonged to private parties. He 
contended that a covenant or warranty that the land described as 
“Bridge Street“ was a public street was implied from the descrip- 
tion in the lease. Held, on demurrer, 
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That an action of tort for such false representations and an action for 
breach of such covenant, if any, could not be joined. 


That, while the lessor and those claiming under her might be estopped 
from claiming that there was no such street, if she owned the land 
described as a street at the date of the lease, yet no covenant that 
such a public street exikted could be implied from the description of 
the demised premises in the lease. 


That the complaint in so far as it wak based upon the false representa- 
tions made before the acceptance of the lease was insufficient in that 
it failed to show that the lessdr made the representations with 
knowledge of their falsity (or without knowledge as to whether they 
were true or false) and in contemplation of defendant’s relying upon 
them and that the defendant did rely upon them. 


OPINION OF THE COURT BY FREAR, J. 


This case comes here, by consent of the trial judge under the 
provisions of Sec. 74, Ch. 57, Laws of 1892, as amended by Act 
40, Laws of 1898, on an exception to an interlocutory order over- 
ruling a demurrer. 


The plaintiff alleges that he leased from defendant a certain 
described piece of land at Hilo, Hawaii, for twenty years begin- 
ning January 1, 1898, at an annual rental of $200 and that after 
entering into possessien he expended about $1800 in improve- 
ments thereon; “that béfore and at the time of making said 
lease the defendant represented to plaintiff that the premises 
above described were bounded on the westerly or mauka end 
by a Public Street or Road as in said lease expressed,” but that, 
as he alleges on information and belief, the land immediately 
adjoining the said premises on the westerly end is not a public 
street or road but is private propetty; and that in March, 1899, 
certain persons acting, as plaintiff is informed and believes, 
under the direction of one John Scott erected a close fence about 
fifteen or eighteen feet high and fifty feet long on the westerly 
side of said improvements and about two feet distant therefrom 
and upon the land so represented by defendant to plaintiff and 
designated in said lease as a road, namely, “Bridge Street.“ A 
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copy of the lease is attached to and made a part of the complaint. 
Plaintiff claims $5,000 damages. 


The demurrer is based on two grounds: (1) that the com- 
plaint does not set forth facts sufficient tò constitute a cause of 
action, and (2) that it is ambiguous, unintelligible and uncer- 
tain. 


It is uncertain from the complaint whether plaintiff intends 
this as an action of tort for false representations made by the 
defendant before the lease was accepted by the plaintiff and by 
reason of which the plaintiff was induced to take the lease or as 
an action for the breach of a covenant contained in the lease. 
It looks very much as if he intended to combine the two. Of 
course, that could not be done even if there were separate counts 
for the tort and the breach of covenant; much less can it be done 
in one count, which is all the complaint contains. 


Let us, however, assume that the complaint is framed on the 
theory of one cause of action only. Then also the demurrer 
should be sustained. 

First, let us assume that the complaint is framed on the theory 
of a breach of covenant. The covenant, if any, is one implied 
from the description of the premises in the lease. This descrip- 
tion begins thus: E hoomaka ana ma ka Hikina Akau kihi o 
Bridge a me Amaulu Streets e holo Akau e pili ana me ka aoao 
makai o Bridge Street i kanalima kapuai” (Beginning at the 
Northeast corner of Bridge and Amaulu Streets thence running 
North along the makai side of Bridge Street fifty feet). This 
is the only reference to Bridge Street in the lease. If the lessor 
at the date of the lease owned the land described as Bridge Street, 
she and those claiming under her might be estopped by this 
language in the lease from afterwards setting up that it was not 
a street, but an estoppel is not relied on. It is not shown that the 
land belonged to the lessor or that she or any one claiming under 
her claims that it is not a street. The plaintiff to establish his 
tight of action relies, not upon the erection of the fence, how- 
ever much that might affect the amount of damages, if any, that 
might be recovered, but upon the theory that the land is not in 
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fact a public street, whoever may be or may have been its owner, 
and that therefore the supposed implied covenant of warranty 
that the land is a street has been broken. But no such covenant 
is implied from the use of the words “Bridge Street” in the 
description of the premises. Probably the land was used as a 
street and was known as “Bridge Street” and the use of those 
words would therefore naturally be used in a description of the 
premises. It is common in descriptions of premises in deeds and 
leases to use expressions which are sufficient to identify the 
premises and which are used for that purpose only but which are 
not strictly accurate and the strict accuracy of which is not in- 
tended to be warranted. For instance, land is often described as 
bounded by the land of this or that person when the land no 
longer belongs to him or perhaps never did belong to him but 
either was formerly his or was supposed to be his. No warranty 
is intended. The object is merely to describe the land that is 
conveyed or leased, not to warrant that the adjoining land is of 
this or that character or belongs to this or that person. 

On the other hand, if false representations made before the ac- 
ceptance of the lease are relied on, still the demurrer must be 
sustained. This would seem to be the most satisfactory theory 
upon which to base the action or explain the complaint. But in 
such case, it would be necessary to show not only that the repre- 
sentations were made and that they were false, which are per- 
haps sufficiently shown by the complaint, but also that they were 
made by the defendant with knowledge that they were false, 
(or without knowledge whether they were true or false) and in 
contemplation of the plaintiff’s relying upon them and also that 
the plaintiff did rely upon them, which facts are not shown by 
the complaint. 

The exceptions are sustained, the order overruling the de- 
murrer is reversed and the case is remitted to the Circuit Court 
for such further action as may be proper consistently with the 
views expressed in this opinion. 

W. S. Wise for the plaintiff. 


Le Blond & Galbraith for the defendant. 


REP. HAW. v. YAMANE. 189 


REPUBLIC OF HAWAII v. YAMANE NENCHIRO, 
OSAKI MANKICHI and IHARA ICHIGORO. 


Exorrtions yhOM Crrcurr Court, FIST Crrocurr. 


FRRAR anb Warmia, JJ., ann Crrovir Junar STANLEY, N 
PLACE OF JUDD, C.J., ABSENT THROUGH ILLNESS. 


Susmitrtep Jury 12, 1899. Decipep NOVRMRER 17, 1899. 


It is not essential that the testimony at the preliminary examination of 
a person accused of a crime should be taken by the hands of the 
committing magistrate himself. It suffices if it be done under his 
supervision and direction. 


Where the accused is committed for trial the indictment presented 
against him must be for the offense charged in the complaint upon 
which he was examined or one included therein, but the prosecuting 
officer is not limited by it in the mode of charging the offense. It is: 
competent for him, so long as he does not undertake to proceed 
against the accused for a different transaction, to put his informa- 
tion or indictment in such form as will enable him to try the offense 
on its merits. 

An indictment for murder in the first degree contained several cuunts, 
one charging the killing “with deliberate premeditated malice afore- 
thought” and another charging the killing with “extreme atrocity 
or cruelty,” held that the different counts merely charge the same 
offense in different ways. 

Where two persons, A and B, had been killed at the same time under 
the same circumstances, it was competent to admit evidence cf the 
killing of B as a part of the res gestae, although the killing of A 
alone was charged in the indictment. 

The defendants were Japanese. Witnesses for the prosecution gave 
their evidence in English, Portuguese, Chinese and Hawaiian lan- 
guages which was interpreted into English by sworn interpreters, 
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but was not again interpreted into Japanese; defendants were repre- 
sented by competent counsel who understood the English language 
which is the language of the court; no objection was raised during 
the trial to this procedure and no request made by defendants or 
their counsel to have the evidence interpreted to the Japanese in 
their own language. Held, no ground for a new trial. If the accused 
has counsel who understands the testimony either directly or 
through an interpreter, the constitutional requirement, Art. 6 of the 
Constitution, which says that an accused person has the righ: to 
meet the witnesses produced against him face to face, is complied 
with. The King v. Ah Har, 7 Haw. 319. The accused can waive the 
right to have the testimony, if in a language foreign to him, inter- 
preted to him, when represented by counsel who understands the 
testimony either directly or through an interpreter, in capital cases 
as in those of a less degree. 

Murder. Accessories before the fact. Conspiracy. Reasonable doubt. 
Charge of the court to the jury given in full. 

Verdict held not contrary to the evidence. 


OPINION OF THE COURT BY WHITING, J. 


These three defendants, Yamane Nenchiro, Osaki Mankichi 
and Ihara Ichigoro, together with Danjro Yahichi and Fugimoto 
Nehai, all Japanese, were indicted for the murder of Chew Foon 
Wing, a Chinese laborer, at Kahuku, Oahu, on the sugar planta- 
tion of the Kahuku Sugar Company on March 26, 1899. The 
trial was had at the May term, 1899, of the First Circuit Court at 
Honolulu, and a verdict was rendered finding Yamane guilty of 
manslaughter in the third degree, two jurors dissenting; Ihara 
guilty of murder in the first degree, two jurors dissenting; and 
Osaki guilty of manslaughter in the first degree, three jurors dis- 
senting; Danjro and Fugimoto were found not guilty. 


Prior to March 26th, 1899 (Sunday), ill feeling existed be- 
tween the Japanese and Chinese laborers on the plantation, and, 
on Saturday, the day before the killing of Chew Foon Wing, a 
row occurred in which Fugimoto was assaulted by the Chinese, 
by one in particular who however was not known by name or 
number. (The laborers on the plantations under contract of ser- 
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vice have their contracta numbered and are often identified by 
their number rather than by name.) After this assault, a num- 
ber of Japanese gathered together apparently to take means to 
obtain satisfaction, to speak mildly, to take it out of the Chinese, 
but were dissuaded by the plantation officials from then taking 
the law into their own hands. On Saturday night and Sunday 
morning and noon, the matter was discussed by the Japanese and 
concerted action agreed upon. Fugimoto and two others went 
from the Japanese quarters to the Chinese quarters to obtain sat- 
isfaction, money satisfaction, as was claimed for the assault on 
Fugimoto; a row occurred, and, on the calls of the three Jap- 
anese, all the Japanese, who were able, from the Japanese 
quarters ran to the Chinese quarters, getting weapons or arming 
themselves with sticks of firewood, sugar cane, iron bolts, a ham- 
mer, a hatchet, and a knife or two; they attacked the Chinese 
and the result was the death of three Chinese and the wounding 
of other Chinese. 


The defendants moved to quash the indictment on the 
grounds: 

1. “That the indictment has not been found or presented by 
a grand jury.” 

This point was submitted without argument, and in accord- 
ance with Republic of Hawaii v. Edwards, page 55, ante and 
Republic of Hawaii v. Edwards, 11 Haw. 571, is overruled. 

2. “That the district magistrate by whom they were commit- 
ted for trial did not keep or preserve any written detail of the 
minutes of the examination and proceedings held by him in ref- 
erence to the charge against them, and did not note or preserve 
the substance of the testimony and facts upon which his decision 
in so committing them rested.” 

3. * * * * Abandoned and need not be stated. 


4. “Said defendants also move that the second and fourth 
counts of said indictment be quashed on the ground that they or 
either of them have not been charged, examined or committed 
for trial upon any such charge or for any offense in said counts 
alleged or described.” 


5. * * * * Applies to Danjro, who was acquitted. 
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The procedure in criminal cases for commital is as follows: 
Penal Laws, Section 610. “In all cases of arrest for crimes, or 
misdemeanors cognizable before a jury, the magistrate in whose 
jurisdiction or on whose warrant the accused was arrested, shall, 
upon the appearance of the aecused, proceed to consider whether 
there is probable cause to believe that a jury would, upon the 
evidence adduced, convict the accused of the offense with which 
he is charged, he shall reduce to writing the substance of the evi- 
dence adduced, with the names of the witnesses, and if in his 
opinion the testimony do not warrant commitment for trial, he 
shall release the prisoner, noting that fact upon his docket; but if 
in his opinion there is probable cause to believe that conviction 
would take place before a jury, he shall make out and deliver to 
a constable a mittimus, which may be in the following form: 


o or any constable of the District of 
island of — Hawaiian Islands. 


“Tt appearing to my satisfaction that there is reason to believe 
who was arrested for ——————— on the informa- 
tion of ---———— (or otherwise as the case may be) would be 
convicted upon indictment for the said offense, (here follows a 
command to commit to jail for trial at the Circuit Court, &c.) 
“In ease of such commitment for trial, the committing magis- 
trate shall forward without delay to the Attorney General a 
transcript of the evidence upon which the commitment is 


founded.” 


Penal Laws, Section 615. “In all cases of offenses against the 
laws of this republic, triable only by a court of record, the ac- 
cused shall be arraigned and prosecuted by an indictment by a 
legal prosecutor of the republic, as soon after the commitment 
of the offense of which he is accused as may be expedient, pro- 
vided always that the presentation of an indictment against an 
accused shall not be deferred beyond the term of the court hav- 
ing jurisdiction of the alleged offense next succeeding the com- 
mitment of the accused for trial by a magistrate having com- 
petent jurisdiction therefor.” 


Penal Laws, Section 616. The necessary bills of indictment 
shall be duly prepared by a legal prosecuting officer, and be duly 
presented to the presiding judge of the court before the arraign- 
ment of the acensed, and such judge shall, after examination, 
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certify upon each bill of indictment whether he finds the same a 
true bill or not. 


The Attorney-General is a legal prosecuting officer. 


The charge made before the district magistrate was “that Ya- 
mane Nenchiro, Ihara Ichigoro, Osaki Mankichi, Danjro Yah- 
ichi and Fugimoto Nehai are charged with murder in the first 
degree at Kahuku, Island of Oahu, Republic of Hawaii, on the 
26th day of March, A. D. 1899, for that they did at such time 
and place feloniously, willfully and with deliberate premeditated 
malice aforethought, and without authority, justification or ex- 
tenuation by law, kill and murder one Chew Foon Wing, and did 
then and thereby commit the crime of murder in the first degree.“ 


The district magistrate certifies “the court finds that there is 
probable cause to believe that a jury would convict the defend- 
ants upon the evidence adduced and commits them for trial be- 
fore the Circuit Court of the First Judicial Circuit of the Ha- 
waiian Islands, at its next term.” And also certifies to a copy of 
the record together with the transcript of the evidence thereto 
attached as full, true and correct. The district magistrate also 
certifies that the notes of evidence are a “full, true and correct 
transcript of the evidence as per my record in the cases of the 
Republic of Hawaii v. Yamane” and the others named. This 
was sent to the Attorney-General. 


At the hearing of the motion to quash “it was admitted by the 
Attorney-General that the clerk of the district court took down 
the substance of the evidence at the preliminary hearing and 
that the district judge himself did not, in his own hand, write 
the minutes; that the judge announced his decision and that the 
clerk took down the decision in his record.” 


The district magistrate issued a mittimus for each defendant, 
in the form prescribed by the statute including the charge of 
murder in the first degree as made before him as above set forth. 
The Attorney-General prepared the indictment and presented 
it to the circuit judge presiding at the May term of court, who 
certified it to be a true bill. The indictment contained four 
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counts, the substantial part of which necessary to be here set 
forth, omitting the usual formal parts, is as follows: 


(First count). “Of their deliberate, premeditated malice 
aforethought did kill and murder one Chew Foon Wing, and did 
then and there and thereby commit the crime of murder in the 
first degree, contrary to the form of the statute in such case 
made and provided.” 

(Second count). “Of their malice aforethought, without 
authority, justification or extenuation by law, and with extreme 
atrocity and cruelty did kill and murder one Chew Foon Wing, 
and did then and there and thereby commit the crime of murder 
in the first degree.” 

(Third count). “Of their deliberate premeditated malice 
aforethought, and without authority, justification or extenua- 
tion by law, did make an assault with knives, hoes, clubs, sticks, 
stones and other weapons to the Attorney-General unknown, and 
did then and there feloniously, willfully and of their deliberate 
premeditated malice aforethought, without authority, justifica- 
tion or extenuation by law, strike, cut, beat and bruise the said 
Chew Foon Wing, then and there and thereby giving to the 
said Chew Foon Wing certain mortal wounds of which said 
mortal wounds he, the said Chew Foon Wing, on the same day 
died, and that so the said Yamane Nenchiro, Ihara Ichigoro, 
Osaki Mankichi, Danjro Yahichi and Fugimoto Nehai at the 
time and place aforesaid, and in the manner and form aforesaid, 
did kill and murder the said Chew Foon Wing, and then and 
there and thereby did commit the crime of murder in the first 
degree.” 

(Fourth count). “With force and arms in and upon one 
Chew Foon Wing, feloniously, willfully and of their malice 
aforethought, and without authority, justification or extenua- 
tion by law, and with extreme atrocity and cruelty did make an 
assault with knives, hoes, clubs, sticks, stones and other weapons 
to the Attorney-General unknown, and did then and there feloni- 
ously, willfully and of their malice aforethought, without 
authority, justification or extenuation by law, and with extreme 
atrocity and cruelty, strike, cut, beat and bruise the said Chew 
Foon Wing, then and there and thereby giving the said Chew 
Foon Wing mortal wounds, of which said mortal wounds, he, the 
said Chew Foon Wing, on the same day, died. And so the said 
Yamane Nenchiro, Ihara Ichigoro, Osaki Mankichi, Danjro Ya- 
hichi and Fugimoto Nehai at the time and place aforesaid, 
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and in the manner and form aforesaid did kill and murder Chew 
Foon Wing and then and there did commit the crime of murder 
in the first degree.” 

In considering the second question raised in the motion to 
quash, as to the recording of the testimony in the district court 
by the clerk, it is contended that the district magistrate failed to 
comply with the provision of Section 610 of the Penal Laws, 
that “he shall reduce in writing the substance of the evidence 
adduced;” that the clerk has no authority to perform the duties 
which the statutes require to be done by the magistrate; that if 
the legislature intended that the magistrate should himself record 
the testimony, no plainer or more distinct language would ordi- 
narily have been used; that the use of he and his in the statute 
refer to the magistrate and nobody else; that if the legislature 
had intended that the testimony might be recorded by a clerk 
the testimony must be reduced to writing by the magistrate “or 
under his direction;” or if the Hawaiian legislature had intended 
or other assistant of the magistrate, it would have been provided 
for in some such language as that used by the California legisla- 
ture in Section 869 of their Penal Code, which provides that 
to confer upon clerks of district courts the authority to record 
the testimony, express authority would have been conferred as 
in the case of clerks of courts of record, Civil Laws, Section 1182. 
(“A clerk shall attend and record the proceedings of all sittings 
of courts of record and in proceedings before a circuit judge in 
chambers shall, if there be no official reporter in attendance, 
record the oral evidence adduced when so required by the 
judge.”) “That recording of the substance of the testimony 
is not a mere mechanical duty, but one that requires the exercise 
of judgment and therefore a judicial duty which cannot be 
delegated; that if a clerk or substitute is to record the substance 
of the testimony, then the chances are that the record will not 
show the facts on which the magistrate really based his 
decision.” 

Section 610, Penal Laws of 1897, Session Laws 1892, Chapter 
57, Section 22, providing for the duty of the magistrate in 
criminal cases, has been quoted supra. In civil cases a similar 
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duty is required of the magistrate, Section 1121, Civil Laws, 
1897, Session Laws 1892, Chapter 57, section 18; “The district 
magistrate shall in all cases preserve in written detail. the 
minutes and proceedings of their trials, transactions and judg- 
ments, with substance of the testimony and the facts upon which 
their decisions rest.” 

The district court is not a court of record. Act 8, Session 
Laws, 1898, authorizes the appointment of a clerk for the district 
court of Honolulu, but does not define or prescribe the duties 
of such clerk. 


We cannot agree with the contention of counsel for defen- 
dant that the legislature intended that the magistrate himself 
should write down the substance of the testimony. To so hold 
would make the taking down of the testimony in that manner 
a matter affecting the jurisdiction of the circuit court in finding 
the bill of indictment, in allowing the information. The defect 
is not jurisdictional, and it is sufficient if the substance of the 
testimony be preserved by the district magistrate and authentic- 
ally reduced to writing under his direction. The district magis- 
trate adopted and certified to the transcript of the testimony as 
his own, it having been given before him and in his presence 
taken down, The spirit of the law is complied with. The object 
of the preliminary examination is to ascertain whether the crime 
charged has been committed, and if so whether there is probable 
cause to believe that a jury would convict the defendants upon 
the evidence adduced. And, further, that the prosecuting at- 
torney may have something to guide him in determining the 
character of the offense he will charge against the prisoner in 
the information. And incidentally to furnish minutes of the 
testimony to refresh the memory of witnesses or to furnish 
grounds in proper cases to impeach the testimony of witnesses, 
but these latter purposes may be accomplished by other means 
than the notes of the magistrate. 

To hear and determine the evidence and facts, which con- 
stitute the offense for which the accused is committed for trial, 
are the judicial functions. It is not essential that the testimony 
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at the preliminary examination of a person accused of crime 
should be taken down by the hands of the judge himself. It 
suffices if it be done under his supervision and direction. State 
v. Wiggins, 50 La. Ann., 23 S. R. 334. 

Under a statute, Sec. 7, Chap. 107 of the Laws of 1897, State 
of Kansas, creating two city courts in Kansas City, which pro- 
vides that “in all preliminary examinations held before said 
judges in cases of persons accused of the commission of a felony, 
it shall be the duty of said clerks to take down all the testimony 
in writing and file the same with the papers in the case,” the 
clerk took down the testimony in shorthand but failed to write 
out the evidence in long hand and file the same in a case of 
larceny. It was held that the failure of the clerk to take down 
the testimony given ir. a preliminary examination of a person 
charged with a felony, and file it with the papers in the case, 
does not defeat the jurisdiction of the district court to try him 
on an information based on such preliminary examination and 
a finding of the city judge of probable cause for believing the 
accused guilty of the offense charged. It can hardly be pre- 
sumed that the legislature intended to make the performance of 
this duty a jurisdictional matter in preliminary examinations 
before the city courta. State v. Flowers, 58 Kan. 702; 50 Pac. 
Rep. 938. 

The fourth ground of the motion to quash: “The motion to 
quash the second and fourth counts of the indictment on the 
ground that they or either of them have not been charged, ex- 
amined or committed for trial on any such charge or for any such 
offense in said counts alleged or described.” This raises the 
question whether the crime therein charged is the same as that 
named in the commitment, or is necessarily included within the 
charge of murder in the first degree, as charged in the commit- 
ment. 

In the case of the People v. Christian, 101 Cal. 471, the 
defendant was charged with assault with a deadly weapon upon 
one George Magin and was held to auswer therefor by the com- 
mitting magistrate. The district attorney filed an information 
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charging him with such an assault upon one George “Massino.” 
It was held that the information must be set aside, he being 
committed for trial for an assault on one Magin.“ The court, 
after stating the facts showing that defendant had been brought 
before the magistrate to defend himself against a charge of 
assaulting one Magin, says: Under those circumstances, and 
under a complaint charging that offense, he would not be called 
upon to defend himself for assaulting one Massino, for there 
was no complaint on file upon which to base an examination 
of that character.” And after reviewing the cases upon the 
subject, it is said, “It may be laid down as an unquestioned pro- 
position that the district attorney has no authority to disregard 
the commitment, and cull from the evidence taken at the prelim- 
inary examination some real or imaginary offense, not included 
in the complaint, upon which the defendant was charged or 
examined; the district attorney is only required to file the in- 
formation for some offense included in the allegations of the 
complaint, but the magistrate likewise only has the power to 
commit for some offense included therein.” 


The court, in People v. Howard, 111 Cal. 660, says in com- 
menting on the above case of People v. Christian, “The prin- 
ciples to be deduced from this case are that the complaint lodged 
with the magistrate constituted the ground work of the whole 
superstructure to be thereafter built thereon, and draws the line 
which must circumscribe the limits the prosecution can take. 
The defendant in other words may be competently informed 
against and tried for any offense charged in the complaint or 
included therein, but, beyond that limitation the prosecution 
cannot go.” * * * As remarked in People v. Christian, 
supra, “If such were not the true rule the whole procedure 
after preliminary examination would be absurd, and as to the 
defendant a mockery. Where defendant is brought before a 
magistrate charged with having committed a public offense, he 
must be informed of the charge against him, and advised as to 
his right to the aid of counsel in every stage of the proceedings. 
He is entitled to a certain time to prepare his defense. The 
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provisions of the statute clearly contemplate that he shall be 
required to defend himself against the crime with which he is 
charged, and no other crime. He has not been notified of any 
other charge, and, consequently, is not prepared to defend him- 
self against another charge.” “There is no provision of the 
statute by which a defendant may take advantage of the admis- 
sion of immaterial or incompetent evidence by the magistrate. 
Hence, all manner of crimes may be proven against him, and 
thus the district attorney would have the privilege of selecting 
the most heinous on which to frame his information. Such is 
not the law, and, whenever a defendant is informed against for 
an offense different from that charged in the complaint upon 
which he was examined, or not included therein, he has had no 
examination for that offense, and is entitled to have the informa- 
tion set aside upon the ground that he has not been legally com- 
mitted.” 

See People v. Wallace, 94 Cal. 501; People v. Giancole, 74 
Cal. 646; Yaner v. People, 12 Michigan, 286. (In this case the 
statutes of Michigan are set forth.) People v. Jones, 24 Mich., 
214; State v. Boulter, (Wyoming) 39 Pac. R. 883. 


In the People v. Annia, 13 Mich., 511, the Court says: “The 
statute provides that, except in specified cases, no information 
shall be filed against any person for any offense until such person 
shall have had a preliminary examination therefor, before an 
examining officer or magistrate, unless such person shall waive 
his right to such examination. The examination was designed 
to some extent to accomplish the presentment of a grand jury 
in protecting a party against being subject to the indignity of a 
public trial for an offense before probable cause had been estab- 
lished against him by evidence under oath. But, it was never 
designed that the complaint or warrant before the magistrate 
should stand in the place of a formal presentment, or that in the 
circuit court the prosecuting officer should be limited by it in 
the mode of charging the offense. It is undoubtedly competent 
for him, so long as he does not undertake to proceed against a 
person for a different transaction than that to which the examina- 
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tion relates, to put his information in such form as, in his opinion, 
will enable him to try the offense on its merits in the way most 
effectually to advance the ends of justice. 


A preliminary examination is required for the purpose of 
giving to the defendant a reasonable notice of the nature and 
zharge of the offense charged against him. All that is neces- 
sary is that the defendant should be given a fair opportunity to 
know by a proffered preliminary examination the general char- 
acter and outlines of the offense against him, and it is not neces- 
sary that all of the details and technical averments required in 
an information should be set forth in the papers used on the 
preliminary examination.” In State v Spalding, 24 Kan. 4, 
Mr. Justice Brewer, speaking for the court, said: It will be 
remembered that those preliminary proceedings are generally 
had before justices uf the peace, officers not learned in the law, 
and if the same fullness and precision, the same precaution 
against all the contingencies of the testimony were required 
there as in the information or indictment, justice would be often 
delayed and defeated. All that can be required is that there 
shall be a single statement containing the substantial facta of the 
offense charged, and then the prosecutor, in preparing the in- 
formation, may use many counts varying in them the formal 
and non-essential matters of the crime. He may not add a new 
offense. To larceny he may not add robbery, nor murder, nor 
arson. Neither may he add the larceny of one piece of property 
to the larceny of another. He may not substitute one offense for 
another; but, he may, by several counts, guard against the con- 
tingencies of the testimony.” State v. Jarrett, 46 Kan. 756; 
S. C. 27 P. R. 146. 


In Republic of Hawaii v. Tsunikicht, 11 Haw. 341, the in- 
dictment contained several counts, one charging the killing 
“with deliberate premeditated malice aforethought,” and an- 
other charging the “killing with extreme atrocity or cruelty,” 
the defendant moved that the prosecution elect upon which count 
or counts of the indictment they could go to trial and ask for a 
conviction. The trial court refused. The court held, “This was 


REP. HAW. v. YAMANE. 201 


not error, the different counts merely charge the same offense 
in different ways—this is proper in order to adapt the plead- 
ings to the different aspects in which the evidence on 
the trial may present a single transaction.” Bish. New Crim. 
Prac. Sec. 457 n.; Comm. v. Webster, 5 Cush. 295. 


Although the question raised in the above case was not based 
on the same facts as in the case at bar, (an examination of the 
records, not reported therein, show that the defendant was com- 
mitted for murder on both charges, with “deliberate premeditated 
malice aforethought” and “with extreme atrocity or cruelty”) 
yet, the case of Tsunikichi is decisive that the counts charge the 
same offense in different ways, and that being so the exception 
must be overruled as “being included within the crime for which 
the accused was committed for trial.” Our statute does not 
create distinct offenses of murder in the first degree, but one 
offense, one crime, which may be committed by any of the 
means described in the statute which, if proven, constitute the 
same felony. It is the same transaction. 


In considering the remaining exceptions we deem it advisable 
to insert in full the charge given by Perry, J., to the jury. 


CHARGE OF THE courT. Gentlemen: If my charge to you 
shall prove somewhat lengthy, you will bear with me, remem- 
bering that there are many important issues to be decided on 
which the lives and liberty of these defendants depend. 

The charge against these defendants as stated in two of the 
counts of the indictment, is that they did, at Kahuku, on this 
island, on the 26th day of March last, with deliberate, premedi- 
tated malice aforethought, and without authority, justification 
or extenuation by law, kill and murder one Chew Foon Wing. 

The charge against them, as stated in the other two counts of 
the indictment, is that they did, at the said time and place, with 
malice aforethought and with extreme atrocity and cruelty, and 
without authority, justification or extenuation by law, kil] and 
murder said Chew Foon Wing. 

Our statute defines murder as follows: Murder is the killing 
of any human being with malice aforethought, without author- 
ity, justification or extenuation by law, and is of two degrees, 
the first and second, which shall be found by the jury. 
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“Murder committed with deliberate, premeditated malice 
aforethought, or in the commission or attempt to commit any 
crime punishable with death, or committed with extreme atro- 
city or cruelty is murder in the first degree. 


“Murder not appearing to be in the first degree, is murder in 
the second degree.“ 


I will say at this point that I shall define certain terms during 
the course of my charge and if thereafter I shall use those 
terms I shall intend and want to have them understood with the 
meaning that I give to them in the early part of the charge. 

Malice in respect to the commission of an offense includes not 
only hatred, ill-will, and desire of revenge, but cruelty of dis- 
position or temper, and also a motive or desire of doing a wrong 
or injury to any person or persons. It also includes the acting 
with a heedless, reckless disregard, or gross negligence of the 
life or lives, the health or personal safety of another. 


Our statute also provides that every one shall be presumed to 
intend the natural and plainly probable consequences of his acts, 
and further, that when the act of killing another is proved, 
malice aforethought shall be presumed, and the burden shall rest 
upon the party who committed the killing to show that it did not 
exist or a legal jurisdiction or extenuation therefor. 

And so in this case, if you believe from the evidence that the 
defendants or any one or more of them committed the killing 
of Chew Foon Wing, either as principals or as accessories before 
the fact, within the meaning of the law on this subject as I shall 
hereafter state it to you, then malice aforethought on the part 
of such one or more of the defendants as you find so committed 
the killing is to be presumed by you and the burden is on such 
one or more of the defendants to show that such malice did not 
exist, or a legal justification or extenuation for the killing. 

“Premeditated” means, thought of beforehand, for any length 
of time however short. There is premeditated malice where the 
intention to unlawfully take life, or to unlawfully commit such 
an assault upon another that from it the taking of life would 
result as a natural and plainly probable consequence, is deliber- 
ately formed in the mind, and that determination meditated 
upon before the fatal deed is done. There need be no apprecia- 
ble space of time between the formation of such intention and 
the killing. They may be as instantaneous as successive 
thoughts. It is only necessary that the act of killing be preceded 
by a concurrence of will, deliberation and premeditation. 
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“Deliberately” means in a cool state of the blood, that is, not 
in the heat of passion. 

The term “deliberate” does not so much import an act done 
after time for reflection, as a voluntary act, an act upon motive, 
purpose and design, in contradistinction to acts done in the heat 
of passion, where reason and choice for the moment have no 
power or sway. 

The law fixes no limit of time, if the person has actually 
formed the purpose deliberately and maliciously to kill or to 
commit such an assault upon another that from it the taking of 
life would result as a natural and plainly probable consequence, 
and has deliberated and meditated upon it before he performs 
the act, he is guilty of murder in the first degree, however short 
the time may have been between the purpose and the time of its 
execution. 

Murder in the second degree differs from murder in the first 
degree, in that, while the killing is committed with malice afore- 
thought, the elements of deliberateness and premeditation are 
lacking. If the killing is committed, not in a cool state of the 
blood, but in the heat of passion which was caused by inadequate 
provocation, then the offense is murder in the second degree and 
not in the first degree. 

Manslaughter consists in the killing of a human being with- 
out malice aforethought, and without authority, justification or 
ea nonion by law, and is of three degrees, the first, second and 

ird. 

Our statute says “Whoever is guilty of manslaughter in the 
first degree shall be punishable by imprisonment at hard labor 
for a term of years not less than ten, nor more than twenty, in 
the discretion of the court.” 

“Whoever is guilty of manslaughter in the second degree shall 
be punished by imprisonment at hard labor not more than ten 
years nor less than five years.” 

“Whoever is guilty of manslaughter in the third degree shall 
be punished by imprisonment at hard labor, not more than five 
years, or by a fine not more than one thousand dollars, in the 
discretion of the court.” 

Under an indictment for murder in the first degree, such as 
in this case, a verdict may be returned either of murder in the 
first degree, or of murder in the second degree, or of man- 
slaughter in any one of the three degrees, according as the facts 
proved will warrant, and in accordance with the instructions as 
to the law which are given by the court. 
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The difference between murder and manslaughter is that the 
one has in it the element of malice aforethought and the other 
has not. A homicide committed under the influence of passion 
or in the heat of blood produced by an adequate or reasonable 
provocation is manslaughter and not murder. 

If one sees another being actually assaulted and goes to his 
rescue, he may use such force as may be reasonably necessary 
to put an end to the assault and protect the assaulted person, 
but not more, and if, while thus reasonably acting while defend- 
ing the other, heat of passion is produced in him by the conflict, 
and in such heat of passion, and without malice, he kills the 
assailant, such heat of passion is caused by an adequate provoca- 
tion and the killing is manslaughter and not murder. On the 
other hand, if one, running to the rescue of another in response 
to cries for help, meets such other already escaping at a safe 
distance and free from danger, yet, in the heat of passion caused 
by thought of the recent assault on the escaping, at once attacks 
the assailant of such other, without deliberateness and without 
premeditation, and death ensues, such heat of passion is caused 
by inadequate provocation, and the offense is murder in the sec- 
ond degree and not manslaughter. 

But if the determination to kill or inflict serious bodily in- 
jury is formed deliberately and with premeditation, then, even 
if heat of passion is engendéred while in the execution of the de- 
sign and the killing occurs while in such heat of passion, that 
cannot avail to reduce the offense to either manslaughter or mur- 
der in the second degree, and the offense is nevertheless murder 
in the first degree. 

There are two matters in this case which have been proved by 
undisputed evidence, and those, I charge you, you must find as 
facts. They are these: First, that Chew Foon Wing, a Chinese, 
died at Kahuku, on this island, on Sunday the 26th of March last, 
and second, that his death was caused by violence dealt him on 
the afternoon of that day by one or more other persons. Who 
the person was, or who the persons were, who dealt such violence 
upon the deceased, or what weapon or weapons, if any, were used 
in the assault, or what the circumstances were under which the 
assault was committed, all these I leave to you to determine upon 
the evidence. 

Before proceeding further, I shall make a statement to you of 
what the law is on the subject of principals and accessories before 
the fact. 

All who take part in the commission of an offense, or, being 
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present, aid, incite, countenance or encourage others in the com- 
mission thereof, are principals therein, even though they may not 
have previously conspired to bring it about. The mere presence 
of a party at the commission of an offense, however much he may 
sympathize with the perpetrators of such offense, or his mere 
failure to interfere and endeavor to prevent its commission, is 
not sufficient to constitute him a principal; there must be some- 
thing shown in his conduct which unmistakably evinces a design 
to encourage, incite, approve or in some other manner offer aid 
or consent to the act. 


Any person who, not himself being present at the commission 
of an offense, abets another in the commission thereof, or pro- 
cures, counsels, incites or commands another to commit the same, 
which such other thereupon, in pursuance thereof, commits, is 
an accessory before the fact to the commission of such offense. 

The mere knowledge and concealment of the fact that a per- 
son or persons intend to commit an offense, or even the bare per- 
mission to commit an offense, is not of itself enough to make the 
person who possess such knowledge, or who gives such permis- 
sion, an accessory before the fact. It is necessary that he should 
say or do something affirmatively to encourage its commission. 
But, if one assists in the formation of a plan to kill another or to 
commit such an assault upon him that from it the death of such 
other would result as a natural and plainly probable consequence, 
or if, being informed of the existence of such a plan, he counsels, 
advises or encourages the carrying out of such plan or assists in 
the devising ways and means for the accomplishment thereof, 
and if in pursuance of such plans, or in consequence of such 
advice, counsel or encouragement, an offense is committed, then 
the one who so assists in the formation of such plan, or who 
advises, counsels or encourages its execution, is guilty of being 
an accessory before the fact to the commission of that offense. 

Our statute provides that every person who, being present, aids 
in the commission of an offense, or who, not being present, is 
accessory before the fact thereto, is guilty of such offense, and 
shall be subject to punishment therefor, in the same manner and 
to the same effect as if he had been present at the commission 
thereof, and actually taken part therein. And so in this case these 
defendants, though charged in the indictment with themselves 
doing the killing, may be tried and either convicted or acquitted 
not only upon the charge of doing the actual killing themselves, 
but also upon the charge of being present and aiding or encour- 
aging others in doing the killing, and upon the further charge-of 
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counselling, advising and encouraging others to do the killing 
while not present themselves at the killing. 

Closely connected with the subject of accessories Lefore the 
fact, and being really a part of it, is that of conspiracy. 

A conspiracy may be described, in general terms, as a combin- 
ation of two or more persons, by some concerted action, to accom- 
plish some criminal or unlawful purpose, or to accomplish some 
purpose not in itself criminal or unlawful, by criminal or unlaw- 
ful means. 

As soon as the union of wills for the unlawful purpose is per- 
fected the conspiracy is complete. This joint assent of the minds, 
like all other parts of a criminal case, may be established as an 
inference from the other facts proven, in other words, by circum- 
stantial evidence. 

Though the common design is the essence of the conspiracy, 
it is not necessary to prove that the alleged conspirators came 
together and actually agreed, in terms, to have that design, and 
to pursue it by common means. If it be proved that they pursued 
by their acts the same object, often by the same means, one per- 
forming one part, another performing another part of the same, 
so as to complete it, with a view to the attainment of that same 
object, the conclusion will be justified, if the jury so believes 
from the evidence, that they were engaged in a conspiracy to ef- 
fect that object. 

But, from the merc proof of these facts which I have just 
mentioned, the jury while it may do so, is not obliged to draw 
the conclusion or inference that the parties were engaged in a 
conspiracy to effect that object; you may still infer or conclude, 
if you so believe from the evidence, that there was no conspiracy 
and that the acts of the parties were entirely disconnected, and 
not in pursuance of a common design, in short, it is always for 
the jury, upon the proofs of such facts to draw therefrom such 
inferences and such conclusions as they may believe to be proper 
and to say what they believe the truth to be. 

A conspiracy to kill another person or to commit an umjusti- 
fiable assault upon another person or class of persons, is a con- 
spiracy for an unlawful purpose. 

It is not necessary to prove that the conspiracy originated with 
those who are particularly charged, or that they met during the 
process of its concoction; for every person entering into a con- 
spiracy or common design, already formed, is deemed in law a 
party to all acts done by any of the other parties, before or after- 
wards, in furtherance of the common design. 
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It makes no difference in the degree of responsibility resting 
upon those conspiring to do an unlawful act, that some of them 
were not present at the consummation of the design of the con- 
spiracy. Where persons combine to stand by one another in a 
breach of the peace, with a general resolution to resist all oppos- 
ers, and, in the execution of their design, a murder is committed, 
all of the company are equally principals in the murder, though at 
the time of the act some of them were at such a distance as to be 
out of view, if the murder be in furtherance of the common de- 
sign. 

He who enters into a combination or conspiracy to do such an 
unlawful act as will probably result in the taking of humanu life, 
as, for example, the infliction of grevious bodily injury, must be 
presumed to have understood the consequences which miglit rea- 
sonably be expected to flow from carrying it into effect, and also 
to have assented to the doing of whatever would reasonably or 
probably be necessary to accomplish the objects of the conspiracy 
even to the taking of life. 

Where there is a conspiracy to accomplish an unlawful pur- 
pose, and the means sre not specifically agreed upon or under- 
stood, each conspirator becomes responsible for the means used 
by any co-conspirator in the accomplishment of the purpose in 
which they are all at the time engaged. 

Where a conspiracy is formed to kill or to inflict grevious bod- 
ily injury upon a body or class of men, as, for instance, Chinese 
laborers on a certain plantation, then, if the body or class of men 
to be attacked is clearly understood and designated by and among 
the conspirators, and if one of such class is killed in pursuance of 
such conspiracy, the guilt of all the members of such conspiracy 
is the same as though a person having a particular name had been 
pointed out as the victim. 

At this point I shall give you certain of the instructions re- 
quested by the defendants and also certain of those requested by 
the prosecution. 

An individual who, though not specifically party to the killing, 
is present ana consenting to the assemblage by whom it is per- 
petrated, is a principal when the killing is in pursuance of a com- 
mon design; but mere presence alone is not sufficient to justify 
the conclusion that he assented to its commission, and his assent 
must be proven before he can be convicted of aiding, abetting, 
inciting or encouraging. 

If in the execution of a commun design one of the partic. 
thereto turn aside and commit a felony foreign to the originai 
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design, his companions do not participate in his guilt and are not 
responsible for the felony so committed, unless at the time of the 
commission of the felony they are present aiding, inciting, coun- 
tenancing or encouraging its commission. 

In order to convict the defendants or either of them of mur- 
der in the first or second degree, you must be satisfied beyond a 
reasonable doubt, that the defendants, or such of them as you 
may convict, gave to Chew Foon Wing the fatal blow or blows 
either actually or constructively, or that they were parties to a 
common design having for its object the killing of Chew Foon 
Wing or the Chinese there in general, or the infliction upon him 
or them of great bodily harm, it not being necessary however, to 
show malice against Chew Foon Wing in particular if it is shown 
to have existed against the Chinese in general. 

If the common design was merely to do unlawful violence less 
than grevious bodily harm, to the Chinese at Kahuku in general 
or to the deceased in particular, and in pursuance of that design 
Chew Foon Wing was killed, the parties to that design who were 
not present at such killing, aiding, inciting, or encouraging its 
commission with malice aforethought, would be guilty of man- 
slaughter but not of murder. 

If you are not satisfied from the evidence beyond a reasonable 
doubt that the defendants or any of them actually killed Chew 
Foon Wing, or were present, aiding, abetting, inciting, counten- 
ancing or encouraging the killing, or were not intentionally par- 
ties to a common design have for its object the killing of Chew 
Foon Wing or the infliction of great bodily harm on him in par- 
ticular, or upon the Chinese as a class in general, you should 
render a verdict of not guilty. 

If you believe that there was a common design among some of 
the Japanese at Kahuku to commit murder or to do unlawful 
violence in pursuance of which the deceased was killed, but are 
not satisfied beyond a reasonable doubt that these defendants or 
any of them were parties to the execution of that design, or were 
parties to the design and continued as such up to the time of its 
execution, they cannot be held responsible for its consequenccs. 

If you believe that one or more of these defendants went to 
the Chinese camp to render assistance to persons in peril, or went 
there out of curiosity to see what was taking place there, and 
without any unlawful intention, he or they should be acquitted 
unless you are satisfied beyond a reasonable doubt that he or they 
killed Chew Foon Wing or were present at his killing, aiding, 
abetting, inciting or encouraging the killing, in which latter case 
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you must convict such one or more of the defendants of either 
manslaughter or murder as the case may be, according to my in- 
structions. 


In regard to Danjro I charge you that there is no evidence 
showing that he either killed the deceased himself or was present 
when the fatal blow was given. You therefore cannot convict 
him of any offense under this indictment unless you are con- 
vinced beyond a reasonable doubt that he was a party to a com- 
mon design to kill or do grevious bodily harm either to Chew 
Foon Wing in particular or to the Chinese at the camp in gen- 
eral, in which case he would be guilty of murder, or that he was 
party to a common design to do mere unlawful violence less than 
grevious bodily harm, in which case he would be guilty of man- 
slaughter. If you are not so convinced you should find him not 
guilty. 

The evidence of statements and conversations had by Ihara in 
the absence of the other defendants are evidence against Ihara 
only and not against the other defendants. So also the evidence 
of statements made by Danjro is evidence against Danjro only. 

Te defendants as I have already intimated are also charged 
with the crime of murder in the first degree by killing Chew Foon 
Wing with extreme atrocity and cruelty, without authority, jus- 
tification or extenuation by law. While presumptions of malice 
are necessarily presumptions of murder, because al] malicious 
killing is murder, they are not presumptions of murder in the 
first degree and such presumptions justify conviction in the sec- 
ond degree. only, unless the weapons used or the means used, or 
the other facts and circumstances surrounding the killing and 
connected with it show that the killing was in fact with deliber- 
ate, premeditated malice, or with extreme atrocity or cruelty. De- 
liberate, premeditated malice, or else extreme atrocity or cruelty 
must be proved by the evidence in order to justify a verdict of 
murder in the first degree. It is not necessary in order to convict 
the defendants of the murder of Chew Foon Wing with extreme 
atrocity or with extreme cruelty to prove that the weapons used 
in committing the murder were, or that the manner of commit- 
ting it was, the most atrocious or the most cruel possible; but 
the crime must have been committed with atrocity or with cruelty 
of a higher degree than is usually incident to murder. 

If the evidence satisfied you beyond a reasonable doubt that 
the defendants or any of them without authority, justification or 
extenuation by law killed Chew Foon Wing with deliberate pre- 
meditated malice aforethought, or killed him with extreme 
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atrocity, or killed him with extreme cruelty, it is your duty to 
find such defendants guilty of murder in the first degree. 

It is not necessary in order to constitute murder in the first 
degree that the defendants or any one or more of them should 
have struck a fatal blow, or even have touched Chew Foon Wing, 
or have attempted to touch him. If the evidence shows beyond a 
reasonable doubt that Chew Foon Wing was in fact murdered 
with deliberate premeditated malice aforethought, directed either 
against him individually or against the Chinese camp, or the 
members of that camp of which he was a member, or if he was 
in fact murdered with extreme atrocity or with extreme cruelty, 
and that the defendants or any of them were present and aided, 
incited, countenanced or encouraged others in the commission of 
the murder, then you must find such defendants guilty of murder 
in the first degree. 

If the evidence snows beyond a reasonable doubt that the 
defendants or any of them without authority, justification or ex- 
tenuation by law, and without deliberate premeditation, and 
without extreme atrocity and without extreme cruelty, but with 
malice aforethought, killed Chew Foon Wing, then you must 
find such defendants guilty of murder in the second degree. 

in the case of murder in the second degree, as in the case of 
murder in the first degree, it is not necessary to constitute the 
crime on the part of these defendants or any one or more of 
them that they should have struck the fatal blow or even have 
touched Chew Foon Wing, or have attempted to touch him. If 
the evidence shows beyond a reasonable doubt that Chew Foon 
Wing was in fact murdered under such circumstances as consti- 
tute murder in the second degree, and that these defendants or 
any of them were present and aided, incited, countenanced or en- 
couraged others in the commission of the murder, then you must 
find such defendants guilty of murder in the second degree. 

The malice aforethought essential to murder in the second de- 
gree, the same as the deliberate, premeditated malice afore- 
thought essential to murder in the first degree need not have been 
directed against Chew Foon Wing in particular as distinguished 
from the members of the Chinese camp in general. If the evi- 
dence shows beyond a reasonable doubt that the defendants or 
any of them killed Chew Foon Wing without authority, justifica- 
tion or extenuation by law, and without malice aforethought, 
such defendants are guilty of manslaughter. 

And again, in the case of manslaughter as in the case of mur- 
der in either degree, it is not necessary to constitute the crime on 
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the part of these defendants or any one or more of them that they 
should have struck the fatal blow or even have touched Chew 
Foon Wing or have attempted to touch him. If the evidence 
shows beyond a reasonable doubt that Chew Foon Wing was 
unlawfully killed and that these defendants or any of them were 
present and aided, incited, countenanced or encouraged others in 
the unlawful killing, then under our law you must find such 
defendants equally guilty as if they themselves had struck the 
fatal blow. 

To summarize now, in somewhat different form perhaps, and 
in order to render it certain that no possible phase of this case is 
left untouched, I give you the following further instructions: 

If you believe from the evidence that no conspiracy to which 
any of the defendants were parties was formed at any time prior 
to the assault on Chew Foon Wing which resulted in his death, 
having for its object the killing of Chew Foon Wing or an assault 
upon Chew Foon Wing in particular, or on the members of the 
Chinese camp to which he belonged in general, and that none of 
the defendants participated in the assault on Chew Foon Wing, 
and that none of them being present.aided, incited, countenanced 
or encouraged its commission; or, if the evidence does not satisfy 
you beyond a reasonable doubt of any of these facts, then you 
must find all of the defendants not guilty. And, if the evidence 
does not satisfy you beyond a reasonable doubt of any of these 
facts as to one or more of the defendants, but does so satisfy you 
as to the others then you must find all of such defendants not 
guilty as to whom the evidence is, in your opinion, insufficient. 

If the defendants went to the Chinese camp to rescue certain 
of their fellow countrymen in great bodily peril of life or limb 
from an unjustifiable attack on the part of the Chinese, and iJ 
the defendants used no more force than was reasonably necessary 
to save the lives or limbs or bodily health of their fellow country- 
men, in peril as aforesaid, and if the defendant did not aid, in- 
cite, countenance or encourage others in using more force than 
was reasonably necessary to save the lives or limbs or bodily 
health of their fellow countrymen from an unjustifiable attack 
seriously endangering life or limb, then, if you find that suck 
were the facts, you must find the defendants not guilty. 

If you believe from the evidence that in such last meiitioned 
case, that is, a going to the rescue of their fellow countrymen 
while the latter were in great bodily peril of life or limb, the 
defendants or some of them, used, or aided, incited, countenanced 
or encouraged the use of more force than was reasonably neces- 
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sary to save their countrymen, and that the death of Chew Foon 
Wing resulted from such force so used, but if you also believe 
that such excess of force was used, or aid or encouragement there- 
to given, while such defendants were in the heat of passion caused 
by an attack on their countrymen, and was not used with malice 
aforethought, then such heat of passion was caused by an ade- 
quate provocation, and you must find such defendants so using 
or encouraging an excess of force guilty of manslaughter, and fix 
the degree in accordance with your estimate of the facts proven. 

If you believe from the evidence that prior to the assault on 
Chew Foon Wing there was no conspiracy to which any of the 
defendants were parties to kill or inflict grevious bodily harm 
upon Chew Foon Wing in particular or upon the members of the 
Chinese camp in general, and that the defendants or some of 
them, on hearing calls for help from some of their countrymen 
ran to their assistance towards the Chinese camp, but that on the 
way they met all of their said countrymen who had been assault- 
ed, escaping at a safe distance, and beyond all danger of life or 
limb from any attack by the Chinese, and none of their country- 
men in peril, and that in the heat of passion caused bv the 
thought of the recent assault on those so escaping, such defend- 
ants at once attacked the Chinese, or aided or encouraged such 
attack, without deliberation or premeditation, and that Chew 
Foon Wing was killed in such attack, then such heat of passion 
was caused by inadequate provocation and you must find such 
of the defendants as thus participated in, or aided, incited or en- 
couraged, or* countenanced the killing of Chew Foon Wing, 
guilty of murder in the second degree. 

But, if, in this last mentioned case, that is, a running to the 
rescue in response to cries for help, and meeting their fugitive 
countrymen entirely ont of danger, such an occurrence was used 
by the defendants or any of them, solely as a pretext for wreaking 
their vengeance upon the Chinese, and if such defendants did 
thereupon, with deliberate, premeditated malice aforethought. or 
with extreme atrocity, or with extreme cruelty, assault and kill 
Chew Foon Wing. or if being present, they aided, incited, en- 
couraged or countenanced such killing with deliberate, premed- 
itated malice aforethought, or with extreme atrocity, or with 
extreme cruelty then you must find such defendants guilty of 
murder in the first degree. 

And so also, if you believe from the evidence that prior to the 
assault on Chew Foon Wing, which resulted in his death, a con- 
spiracy was formed to which the defendants or one or more of 
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them were parties, having for its object an attack upon the Chin- 
ese at their camp, of which body Chew Foon Wing was one, and 
the doing of grevious bodily harm to Chew Foon Wing in partic- 
ular, or to the Chinese in such camp in general, or the killing of 
one or more of them, and that in pursuance of such conspiracy, 
such attack was made, and that Chew Foon Wing was killed by 
one or more of the members of such conspiracy, whether defend- 
ants themselves or others, during such attack, and that the mem- 
bers of such conspiracy acted, and that the assault was made with 
deliberate, premeditated malice aforethought, and without au- 
thority, justification or extentiation by law, then you must find 
all of such defendants who so entered into such conspiracy, and 
who continued in it until the killing, guilty of murder in the first 
degree, whether they were actually present at the killing of Chew 
Foon Wing or not. 

Again, even if you find there was no conspiracy prior to the 
assault on Chew Foon Wing which resulted in his death, still, if 
you believe from the evidence that some one or more of the de- 
fendants with deliberate, premeditated malice aforethought, or 
with malice aforethought, and with extreme atrocity or cruelty, 
and without authority, justification or extenuation by law, com- 
mitted the killing of Chew Foon Wing, or participated therein, 
or being present aided, incited, countenanced or encouraged such 
killing, or rather, aided, incited, countenanced or encouraged one 
of themselves, that is, the defendants, or some one other than the 
defendants, to commit such killing, in such case also you must 
find such of the defendants as aforesaid guilty of murder in the 
first degree. 

The indictment as has been already stated, charges the defend- 
ants with the murder of Chew Foon Wing, and not of anyone 
else. They are not on trial for the murder of anyone else. The 
evidence which has been admitted tending to show the killing 
of two other Chinese, and the assaulting and wounding of several 
others, has been admitted and is to be considered by you solely in 
so far as it tends to throw light on the question of whether or not 
there was a conspiracy to attack the Chinese in general or Chew 
Foon Wing in particular, and on the question of whether or not 
the defendants or any of them were present at the assault on 
Chew Foon Wing, aiding, inciting, countenancing and encourag- 
ing such assault, and also on the question of malice or lack of 
malice either against Chew Foon Wing in particular or against 
the Chinese and the camp in general. At the same time you must 
bear in mind the instructions which I have already given you on 
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the subject of principals and accessories and conspiracy; and if 
the evidence satisfies you beyond a reasonable doubt that they, 
the defendants, or any one of them, participated in a preconcerted 
general attack on the Chinese camp, or if it has satisfied you be- 
yond a reasonable doubt that they or any of them, being present, 
aided, incited, countenanced or encouraged others to make such 
attack, and that in such attack Chew Foon Wing together with 
others were unlawfully killed, then you must convict such one or 
more of the defendants of homicide, that is, of murder in the 
first degree, or in the second degree, or of manslaughter in any 
one of the three-degrees, according as the facts proved may war- 
rant under my instructions. Otherwise you must acquit them. 

Each defendant stands by himself and should be convicted of 
murder in the first degree, or of murder in the second degree, or 
of manslaughter in the first, second or third degree, or should be 
acquitted, according to the character and conclusiveness of the 
evidence against him or the want of it, or the evidence in his be- 
half. You can, in the discharge of your duty, find some of the 
defendants guilty of homicide in any degree, and others not 
guilty bearing in mind that the verdict must be according to the 
law as I have given it to you, and the facts as you find them fiom 
the evidence. 

The law makes you the sole judges of the facts and forbid: me 
to comment upon the character, quality, strength, weakness or 
credibility of any evidence in the case, or upon the character, 
attitude, appearance, motive, or reliability of any witness. 

The questions of the existence or non-existence of malice, of 
the existence or non-existence of the heat of passion, of what the 
provocation was for such heat of passion, if any, of the existence 
or non-existence of deliberateness or premedifation, of whether 
or not there was a conspiracy, of what that conspiracy, if any, was, 
of what part the defendants and each of them, took in the dis- 
turbance at Kahuku, and what all the other facts and circum- 
stances of the case are, all of these matters are for you, and for 
you alone, to consider and determine upon the evidence adduced 
before you. 


Bear in mind that all that you have heard or read outside of 
this court room must be absolutely disregarded by you as must 
also all improper feelings and prejudices, if you have any, be laid 
aside. Your verdict must be based solely upon the evidence pro- 
duced here in court, and upon the law as I have stated it to you. 

Of the weight of the evidence and of the credibility of the 
witnesses who have testified you alone are the judge, and in de- 
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termining these matters you must consider the character, atti- 
tude, appearance, motive and reliability of the witnesses; also 
their actions and manner of testifying, and the circumstances that 
attach to and surround the witness; the consistency or inconsist- 
ency of their statements; also their probability or improbability, 
and the witness’ interest or lack of interest in the case. 

The fact that Ihara did not take the stand to testify must not 
be taken by you as being against him. No inference prejudicial 
to him is to be made by you from such failure. 

Each and every one of these defendants is presumed to be in- 
nocent until the contrary is shown, and the burden is upon the 
prosecution to prove their guilt beyond a reasonable doubt. 

Tf upon all the evidence, viewed in the light of the instructions 
I have given you, you have a reasonable doubt as to the guilt of 
any one or more of the defendants or any offense charged, then as 
to such defendants your verdict will be, not guilty. If you have 
a reasonable doubt of the guilt of any one or more of the defend- 
ants of a higher degree of the offense, but have no such reason- 
able doubt of his guilt of the next lower degree of the offense, 
then you must find him guilty only of such lower degree. 


Now, the doubt I have spoken of must not be merely chimer- 
ical or conjectural. It must be reasonable, and it must arise from 
a candid and impartial investigation of the case. In order to jus- 
tify an acquittal the doubt must be such that if the same sort of a 
doubt were interposed in the graver transactions of life it would 
cause a reasonable and prudent man to pause and hesitate. If, 
after considering all the evidence, you can say that you have an 
abiding conviction of the truth of the charge, then you are sat- 
isfied beyond a reasonable doubt. 


If nine of you agree upon a verdict you may render the same. 

Let the verdict, be it what it may, which you shall render, be 
what each of you who votes for it conscientiously believes it ought 
to be upon the evidence adduced and upon the law as given to 
you by the court. On the one hand, let not sympathy for the 
defendants deter you from rendering a verdict of guilty of mur- 
der in the first degree against one or more of them, if the evidence 
satisfies you beyond a reasonable doubt that such verdict ought 
to be rendered; on the other hand, let not fear of the imputation 
that you are lacking in courage deter you from rendering a ver- 
dict of guilty only in a lower degree of the offense, or of not 
guilty, if upon the evidence you believe that that ought to be 
your verdict. 

The cierk has prepared a form of verdict which will be handed 
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to you. It already reads as follows: “We, the jury in the above 
entitled cause find the defendant Yamane Nenchiro, then a blank 
following, find the defendant Ihara Ichigoro, and so on, naming 
the defendants, with the blank. The foreman, after the verdict 
is agreed upon, will insert in the blank following the name of 
each man whatever the verdict is as to that man, inserting the 
words “not guilty,” or “guilty of murder in the first degree,” or 
“guilty” or “not guilty” of murder in the second degree, or of 
manslaughter, whatever the verdict is, and so on, specifying 
throughout opposite the name of each defendant. 

Gentlemen, the responsibility which now rests upon you is a 
most serious one. May God help you in your deliberations.” 

The bill of exceptions is as follows: 


“1. That on the 5th day of May, 1899, defendants filed a 
motion to quash said indictment and certain counts therein con- 
tained upon grounds in said motion stated. That on the 6th day 
of May aforesaid the court overruled said motion and declined 
to quash said indictment or any part thereof. To which ruling 
and order said defendants duly excepted and the exception was 
allowed by the court.” 

The points raised in this exception have been already discussed. 

“2. That thereafter, to-wit, on the 11th day of May afore- 
said, one Robert Hutchins was called and sworn as a witness for 
the prosecution, and upon his direct examination was asked the 
following question: ‘Do you know anything from your own 
knowledge with regard to any possible feeling between the Jap- 
anese and the Chinese on the plantation? Referring to Kahuku 
plantation. To which question the witness replied. ‘The feeling 
between them has not been very good. They have been enemies 
ever since J have been there.“ To which question and answer de- 
fendants’ counsel objected and moved to strike the same out on 
the ground that the testimony was irrelevant, incompetent and 
hearsay in that the question was general and not confined to the 
Japanese on trial. The court then ruled as follows: 

‘The basis for his knowledge will appear, I allow it to remain 
for the present.“ Whereupon the Attorney-General asked the 
witness the following question: ‘How has this feeling manifested 
itself? The witness replied, ‘Well, whenever they were working 
together.“ That defendants’ counsel again objected to the testi- 
mony upon said grounds. The court overruled the objection and 
admitted the testimony, to which ruling defendants duly except- 
ed and the court allowed the exception.” 
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As more fully appears from the charge of the court, supra, one 
of the questions presented for the consideration of the jury was 
whether a conspiracy existed among the Japanese to do grievous 
bodily harm or to injure or assault the Chinese in general, and 
evidence of the nature here offered is admissible as tending to 
show the ground for or origin of the conspiracy. This exception 
is overruled. 


“3. That thereafter one Cheong’Pong was called and sworn 
as a witness for the prosecution and was asked on direct examina- 
tion certain questions relating to an alleged attack by the defend- 
ant Yamane upon one Yee Ling Chung, which was said to have 
occurred subsequently to the assault upon Chew Foon Wing, the 
deceased, as more fully appears on page 161 of the transcript of 
testimony hereto attached. Defendants’ counsel objected to the 
testimony, the ground of objection being that the testimony was 
irrelevant and immaterial, not having any bearing upon the mat- 
ter of malice, motive or intent as to the prior assault upon Chew 
Foon Wing. The court overruled the objection and admitted the 
testimony. Defendants excepted to the ruling and exception was 
allowed.” 


The whole row or fight occupied not over fifteen minutes and 
one act followed another. The attack upon Yee Ling Ching was 
a part of the whole affair; it was a part of the res gestae and evi- 
dence of the acts and doings of the defendant Yamane during 
that period were admissible against Yamane. Rep. Haw. v. 
Tsunikicht, 11 Haw. 341. Exception overruled. 


“4, That thereafter, to-wit, on the 12th day of May afore- 
said one Edward Worthington was called and sworn as a witness 
for the prosecution and was asked upon direct examination the 
following questions to which he replied as follows: 

“Q. Did any other Japanese complain to you about the ill- 
treatment by Chinese on that afternoon? 

A. The only man who complained at all was that one who 
wanted to telephone to the consul. He didn’t make any com- 
plaint to me. 

Q. Did you see any Japanese who had been injured in that 
conflict? A. No. 

Q. Was there any statement made by these defendants that 
they acted in self-defense at that time? A. No.” To which 
testimony defendants’ counsel objected and moved to strike it out 
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as being irrelevant and immaterial, it not being incumbent on 
defendants to make complaint or state their defense prior to the 
trial in court. The objection was overruled by the court, defend- 
ants excepted to the ruling and the court allowed the exception. 


If the Japanese who took part in the fracas did make com- 
plaints, such might be admissible, but assuming that the fact that 
they did not make any complaints would not properly be admis- 
sible, still we do not deem it such prejudicial error as to warrant 
a new trial. 


“5. That thereafter, to-wit, on the 18th day of May afore- 
said, the cause having been closed, the court charged the jury, 
among other things, that if nine of them should agree upon a 
verdict they might render the same, and the court refused to 
charge the jury, as requested by defendants’ counsel, that the 
jurors should be unanimous, as more fully appears by the record 
herein. Defendants excepted to the charge as given on said point 
and the refusal of the court to charge as so requested. Said ex- 
ceptions were duly allowed by the court. The defendants also 
excepted to the verdict as not being unanimous.” 


This exception is overruled. The cases of Rep. Haw. v. 
Edwards, p. 55 ante and Rep. Haw. v. Edwards, 11 Haw. 571, 
decide this point, which was submitted without argument in view 
of those decisions. 

“6 and 7. The defendants excepted to the verdict on the 
grounds that the same was contrary to the law and the evidence 
and the weight of the evidence. This exception will be consid- 
ered with the motion for a new trial. 


“8, The defendants moved for a new trial and that the ver- 
dict as to them and each of them be set aside on the following 
grounds: (1) That the verdict was and is contrary to the law 
and the evidence and the weight of the evidence. (2) That 
many errors occurred in the proceedings and during the trial of 
said cause which were duly excepted to by defendants. (These 
have been discussed herein); and (3) That the testimony of 
the witnesses for the prosecution was given in the English, 
Chinese, Hawaiian and Portuguese languages, was not under- 
stood by either of them, said defendants, and was not interpreted 
or made ‘known to them.” 

Affidavits supported this motion, the substance of which will 
be hereafter set forth. 
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The defendants were ably represented by competent counsel, 
A. G. M. Robertson, Esq. 

Eighth exception. The third ground of the motion for a new 
trial, “That the testimony of the witnesses for the prosecution 
was given in the English, Chinese, Hawaiian and Portuguese lan- 
guages, was not understood by either of said defendants and was 
not interpreted or made known to them.” 

This was supported by affidavits of the defendants to the effect 
that they were native born Japanese, never lived in any other 
country than Japan until they came to these islands where they 
resided for from three to seven years; never studied English 
language; cannot carry on conversation in English or Hawaiian, 
knowing only a few words in common use; do not understand 
Chinese or Portuguese; that the testimony was not interpreted to 
them or otherwise made known to them during the trial; and do 
not know what those witnesses for the prosecution said while in 
the witness stand. The affidavit of counsel also shows that the 
evidence of the prosecuting witnesses was not interpreted or ex- 
plained in Japanese to defendants. 

The contention is that the provision of the Constitution, Article 
6, Section 2, that the accused “shall in all cases have the right to 
meet the witnesses who are produced against him face to face” 
includes the right to have an opportunity to understand what the 
witnesses say, that it is a personal right that cannot be exercised 
by counsel and that it is a right that cannot be waived in a cap- 
ital case. 

This contention was made in the case of The King v. Ah Har, 
et al., 7 Haw. 319. Judd, C. J., says: We agree with the con- 
tention of counsel for the defendants, that the constitutional right 
of the accused person to meet the witnesses who are produced 
against him face to face’ is not complied with unless he is in 
some way made to understand their evidence, in order to enable 
him to avail himself of his further express constitutional right 
of cross-examining these witnesses, and also to meet their evi- 
dence with his own proofs. Although the origin of the consti- 
tutional requirement that an accused person shall be confronted 
with the witnesses against him, was to prevent the taking of depo- 
sitions against an accused person in his absence he having no 
opportunity of hearing them or cross-examining them, the mere 
personal presence of the witnesses before the accused would not 
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obviate this, if their testimony was given in a language not 
understood by him.” 


“But this article of the constitution also says that he may ‘by 
himself or his counsel, at his election, examine the witnesses,’ 
ete. Whoever, by the election of the accused, undertakes the ex- 
ercise of this right, whether it be the accused himself or his 
counsel, has a right to know what the evidence of the witnesses 
produced against the accused is. Eor this reason, as well as be- 
cause the court must understand the evidence, interpreters 
are provided in all our courts of justice. But if the accused has 
counsel who understands the evidence, whether directly from the 
witnesses or through an interpreter, the constitutional require- 
ment is complied with, though the accused himself may not 
understand it. It is presumed that counsel will communicate 
with client. * * * * The right which an accused has of 
knowing what the witnesses say against him is absolute when he 
has no counsel. When he has counsel who understands the tes- 
timony, but does not himself understand the evidence, the court 
will not refuse, if requested, to have the evidence interpreted to 
him; but this request must be seasonably made, and the accused 
waives it, if he allows the case of the prosecution to be put in 
without it.” 


The case of Ah Har was a misdemeanor and the present case 
being a capital case, the defense claims that the defendants stand 
upon all their rights, waiving nothing and that the defendants 
are in the same position as the defendants in the Ah Har case 
would have been had they seasonably requested the interpreta- 
tion and it had been refused. 


The case of Tbe King v. Ah Har is decisive of the law in Ha- 
wali, and is applicable to capital cases as well as those of misde- 
meanor. The court’s attention was not called by counsel or by 
the defendants to the want of interpretation into the Japanese 
language, nor was any objection made or exception taken. It is 
true that the defendants did not expressly waive the right to in- 
terpretation, but on the other hand they cannot be allowed to 
quietly stand by and allow the case to proceed throughout a long 
trial without raising any objection where they are represented 
by able and competent counsel and then after conviction claim 
that they did not and could not waive any right in a capital case. 
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That a defendant can waive his constitutional right to be con- 
fronted with the witnesses and other constitutional rights even in 
a capital case see Williams v. State, 61 Wis. 281, State v. 
Wagner, 78 Mo. 644; State v. Polsen, 29 Iowa 133; Bish. New 
Crim. Proc. Vol. 1, section 1205. 

In the matter of W. C. Jones, 3 Haw. 240, it was held that 
an attorney at law cannot waive his client’s constitutional right 
to meet the witnesses against him. The attorney of the accused 
consented to the taking of depositions of witnesses for the pros- 
ecution, who were about to leave the country; the accused was 
not present, nor was he informed of the matter nor was his con- 
sent obtained. No authority was given to the attorney to agree to 
the depositions. At the trial, on the objection of the accused, the 
depositions were rejected. That case does not decide that if the 
accused was present and consented to the taking of the deposi- 
tions, then the depositions would be rejected. Nor does it decide 
that the accused himself could not waive his right to meet the 
witnesses. 

Nothing remains now to consider but the exceptions to the ver- 
dicts in the cases of each of the three defendants on the ground 
that they are contrary to the law and the evidence. 

It is claimed in behalf of Ihara that the verdict against him 
was clearly contrary to the weight of the evidence; that accord- 
ing to the testimony of various witnesses for the prosecution 
Thara could not have been present at the commencement of the 
fight, and that Chew Foon Wing was killed prior to his arrival 
on the scene; that the jury in convicting him must have been 
influenced by the fact that he failed to take the stand in his own 
behalf, or because of his admission to another of the witnesses 
for the prosecution that he had cut off the queues of five China- 
men, or, because they believed he was implicated in the death 
of others of the Chinese, and that he was convicted on general 
principles because the jury may have thought that, as three 
Chinamen had been killed and many others severely injured, at 
least one Japanese ought to be hung. It is further claimed in his 
behalf that the testimony of the Chinese witnesses who claim to 
have witnessed the assault on Chew Foon Wing, which resulted 
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in his death, was absolutely untrustworthy, inasmuch as their 
statements as to the wounds which caused his death are abso- 
lutely irreconcilable with the evidence of Doctor Wood, who per- 
formed the post mortem on the deceased. 


It is also contended that the verdicts as to defendants, Yamane 
and Osaki, show that the jury must have repudiated the only 
theory upon which they could have legally convicted Ihara of 
murder in the first degree. 

Similar arguments are also advanced in the cases of defend- 
ants, Yamane and Osaki, the further contention being made in 
their behalf that the evidence with regard to them shows that 
they were guilty of murder with deliberate, premeditated malice 
or nothing, and that the facts proved do not warrant a verdict of 
manslaughter. 

With regard to the arguments attributing the verdict to pre- 
judice on the part of the jury: in the absence of any direct show- 
ing to that effect it cannot be inferred that the jury was actuated 
by such motives, but, on the other hand, the strong presumption 
is that the jury, in arriving at their decision, weighed the evi- 
dence before them and followed the instructions of the court. 


We do not feel called upon to attempt to reconcile the evidence 
in this case, or in any case, but simply to ascertain whether there 
is evidence sufficient to justify the jury in finding as they did. 
We are not to retry the case ourselves, nor should we. although 
the evidence may not be as satisfactory as we would wish to 
establish the guilt of Ihara of murder in the first degree, for that 
reason disturb the verdict of the jury whose province it was to 
weigh the evidence and who presumably did so. 

“The weight of the evidence and its convincing effect was for 
the jury and not for the court. In criminal cases the effect which 
the evidence shall have as tending to- establish the guilt of the 
accused is for the jury. If they find it insufficient to establish 
guilt there is no power in the court to set aside their verdict 
though the trial judge might be convinced that the verdict was 
against not only the weight of the evidence, but against all of the 
evidence. On the other hand, if there be evidence which fairly 
tends to prove the guilt of the defendant, and the jury find the 
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guilt, the court cannot properly set aside such verdict because he 
may entertain doubts as to its sufficiency to establish such guilt.” 
Williams v. State, 61 Wis. 289. 

„While we might desire more conclusive evidence to relieve 
our minds from all doubt, were we passing as jurors upon it, yet, 
we are unable to say that it is not of a character which sufficiently 
authorized the jury to conclude, beyond a reasonable doubt, that 
the defendant is guilty. It was the province of the jury to deter- 
mine the weight of the evidence, and to say whether it is suffi- 
cient to authorize a conviction. We see nothing in the record 
which will justify the conclusion that this duty was not fairly and 
legally performed.” State v. Polson, 29 Iowa 137. 


The evidence against these three defendants is of such a nature 
that we find it impossible to disturb the verdict. 

As regards Ihara: It appears in evidence that immediately be- 
fore the uproar started at the Chinese camp he met two of the 
witnesses for the prosecution, Kiesal and Kamaka, near the Jap- 
anese camp at a place some 250 yards distant from the Chinese 
camp where the riot and killing took place. Immediately after 
this meeting noise of trouble was heard, presumably the shout- 
ing of Fugimoto and his companions for help. Ihara was then 
armed with a knife, and stated to these witnesses that he was 
bound for the fight, was armed, and had no fear. At the time of 
this conversation Yamane was running up and down through the 
Japanese camp, shouting in an excited manner. Between the 
place where Ihara met Kiesal and Kamaka, and the place where 
the Chinese, Chew Foon Wing, was killed, Ihara met and inflict- 
ed two wounds, at first considered mortal, on a Chinaman named 
Au Man Cheong, who, however, subsequently recovered He 
identified Ihara as his assailant, and also testified that other Jap- 
anese were with Ihara armed with pieces of wood. Chew Foon 
Wing was killed at a short distance from where Au Man Cheong 
was stabbed. Two witnesses. Cheong Shay Po and Tom Fook 
Sheu, saw the assault made on Chew Foon Wing, which resulted 
in his death, and they identified Ihara as the one who struck him 
with a club or piece of wood, felling him to the ground. They 
also testified that Yamane u present and assaulted him with a 
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knife and cut off his queue; and that Osaki also was there and had 
a hatchet. 


It also appears that subsequent to the assault on Chew Foon 
Wing, Ihara stabbed a Chinaman, Yee Fook Sing, giving him a 
blow which was fatal, but, as there is also evidence that the skull 
of Yee Fook Sing was also crushed in by another fatal blow as if 
from a hammer, bis death resulted from either or both wounds. 
There is testimony of other assaults committed by Ihara during 
the row, and it is in evidence that he admitted to one Costa that 
he was in the fight, and that he had cut off the queues of five 
Chinese. 

These facts certainly tend to prove that Ihara acted with de- 
liberate, premeditated malice. 


In addition to their connection with the assault on Chew Foon 
Wing there is evidence that Osaki was seen, during the fight, 
running with a knife in his hand, covered with blood, and was 
also seen attempting to cut off a queue, and there is evidence also 
of other acts of participation on his part. 

Yamane was also identified by numerous witnesses as having 
been concerned in attacks on other Chinamen, notably, on Lee 
Ling Cheong, with a knife, and there is also evidence that he was 
present at the Hop Hung Camp around which the riot centered, 
armed and taking a prominent position. 

There is abundant evidence tending to show that the attack by 
the Japanese upon the Chinese was preconcerted. According to 
the testimony of Kiesal and Kamaka, during. their conversation 
with Ihara, before the trouble started, Japanese to the number of 
about fifty were walking up and down at the Japanese camp, evi- 
dently waiting, on the alert, and arming themselves with sticks 
and other weapons; and we have the direct statement from one 
of the defendants’ witnesses, Doi, that at the cook-house on Sun- 
day morning, the day of the fight, the danger of Fugimoto and 
his companions going over to the Chinese camp alone was dis- 
cussed, and it was agreed that, on their calling for help, the Jap- 
anese in general should be ready to proceed, and should proceed, 
to the Chinese camp to their assistance. 
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In finding Ihara guilty of murder in the first degree the jury 
may have adopted any one of the theories outlined in those por- 
tions of the charge which read as follows: 


“But, if in this last mentioned case, that is, a running to the 
rescue in response to cries for help, and meeting their fugitive 
countrymen entirely out of danger, such an occurrence was used 
by the defendants or any of them solely as a pretext for wreak- 
ing their vengeance upon the Chinese, and if such defendants did 
thereupon, with deliberate, premeditated malice aforethought, 
or with extreme atrocity, or with extreme cruelty, assault and kill 
Chew Foon Wing, or if, being present, they aided, incited, en- 
couraged or countenarced such killing with deliberate, premed- 
itated malice aforethought, or with extreme atrocity, or with ex- 
treme cruelty, then you must find such defendants guilty of mur- 
der in the first degree.“ 

“And so also, if you believe from the evidence that prior to the 
assault on Chew Foon Wing, which resulted in his death, a con- 
spiracy was formed, to which the defendants or one or more of 
them were parties, having for its object an attack upon the Chin- 
ese at their camp, of which body Chew Foon Wing was one, and 
the doing of grevious bodily. harm to Chew Foon Wing, in par- 
ticular, or to the Chinese in such camp in general, or the killing 
of one or more of them, and that in pursuance of such conspiracy 
such attack was made, and that Chew Foon Wing was killed by 
one or more of the members of such conspiracy, whether defend- 
ants themselves or others, during such attack, and that the mem- 
bers of such conspiracy acted, and that the assault was made with 
deliberate, premeditated malice aforethought, and without 
authority, justification or extenuation by law, then you must find 
all of such defendants who so entered into such conspiracy, and 
who continued in it until the killing, guilty of murder in the 
first degree whether they were actually present at the killing of 
Chew Foon Wing or not.” 

Again, even if you find there was no conspiracy prior to the 
assault on Chew Foon Wing, which resulted in his death, still, 
if you believe from the evidence that some one or more of the 
defendants, with deliberate, premeditated malice aforethought, 
or with malice aforethought, and with extreme atrocity or cruel- 
ty, and without authority, justification or extenuation by law 
committed the killing of Chew Foon Wing, or participated there- 
in, or, being present, aided, incited, countenanced or encouraged 
such killing, or rather, aided, incited, countenanced or encour- 
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aged one of themselves that is, the defendants, or some one other 
than the defendants, to commit such killing, in such case also 
you must find such of the defendants as aforesaid guilty of mur- 
der in the first degree.” 


We also call attention to those parts of the charge which 
read as follows: 


All who take part in the commission of an offense, or being 
present, aid, incite, countenance or encourage others in the com- 
mission thereof, are principals therein, even though they may 
not have previously conspired to bring it about.” 

“Any person who, not himself being present at the commis- 
sion of an offense, abets another in the commission thereof, or 
incites another to commit the same, which such other thereupon, 
in pursuance thereof, commits, is an accessory before the fact.“ 


And as to conspiracy: 


“It makes no difference in the degree of responsibility resting 
upon those conspiring to do an unlawful act, that some were not 
present at the consummation of the design of the conspiracy. 
Where persons combine to stand by one another in a breach of 
the peace, with a general resolution to resist all opposers, and. in 
the execution of their design, a murder is committed, though at 
the time of the act some of them were at such a distance as to be 
out of view, if the murder be in furtherance of the common de- 
sign.” 

In order to convict the defendants or either of them of mur- 
der in the first degree, you must be satisfied beyond a reasonable 
doubt that the defendants, or such of them as you may convict, 
gave to Chew Foon Wing the fatal blow or blows, either actually 
or constructively; or that they were parties to a common design 
having for its object the killing of Chew Foon Wing or the 
Chinese there in general, or the infliction upon him or them of 
great bodily harm, it not being necessary however to show malice 
against Chew Foon Wing in particular if it is shown to have 
existed against the Chinese in general.” 

“Tt is not necessary, in order to constitute murder in the first 
degree, that the defendants, or any one of them, should have 
struck a fatal blow or even touched Chew Foon Wing, or have 
attempted to touch him. If the evidence shows beyond a reason- 
able doubt that Chew Foon Wing was, in fact, murdered with 
deliberate, premeditated malice aforethought, directed either 
against him individually, or against the Chinese camp or the 
members of that camp of which he was a member, or, if he was 
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in fact murdered with extreme atrocity or extreme cruelty, and 
that the defendants or any of them were present, and aided, in- 
cited, countenanced or encouraged others in the commission of the 
murder, then you must find such defendants guilty of murder in 
the first degree.” 

The case against the defendants, Yamane and Osaki is not 
parallel with the case of Republic r. Kapea, 11 Haw. 293, in 
which there was no testimony to reduce the offense below the 
grade of murder. That was the sole point in issue in that case, 
but, in the present case there is evidence showing that Yamane 
and Osaki were present at the killing of Chew Foon Wing, al- 
though it may be uncertain who struck the fatal blow, and it is 
unnecessary to consider what influenced the jury to reduce the 
offense from the crime of murder to the crime of manslaughter. 
Independently of Ihara there is evidence on which they well 
might be found guilty of manslaughter. As was said by the 
court in the case of Stevenson v. U. S., 162 U. S. page 313: 

“So long as there was some evidence of manslaughter, though 
the evidence that it was murder and not manslaughter was in the 
opinion of the court overwhelming, the credibility and force of 
the evidence was for the jury, and was not matter of law for the 
decision of the court.” Cited in Republic v. Kapea, 11 Haw. 
293. 

It may be that the jury considered that Ihara was influenced 
by premeditated malice aforethought; and that Yamane and 
Osaki were simply moved by the excitement in carrying on a con- 
spiracy which did result in the death of Chew Foon Wing; such 
a conspiracy not amounting to a conspiracy to murder. but re- 
sulting in homicide. 

It was not necessary for the jury to find all equally guilty of 
murder, but, it was within their province, on the evidence and 
under the charge, to make a distinction. In this connection also 
it is well to bear in mind that portion of the charge which reads 
as follows: 

“If you believe from the evidence that, in such last mentioned 
case, that is: a going to the rescue of their fellow countrymen 


while the latter were in great bodily peril of life or limb, the 
defendants or some of them used, or aided, incited, countenanced 
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or encouraged the use of, more force than was reasonably neces- 
sary to save their countrymen, and that the death of Chew Foon 
Wing resulted from such force so used, but, if you ulso believe 
that such excess of force was used, or aid or encouragement there 
to given, while such defendants were in the heat of passion caused 
by an attack on their countrymen, and was not used with malice 
aforethought, then such heat of passion was caused by an ade- 
quate provocation, and you must find such defendants so using 
or encouraging an excess of force guilty of manslaughter, and 
fix the degree in accordance with your estimate of the facts 
proven.” 


The evidence is voluminous,.and inasmuch as the record con- 
tains the testimony of various witnesses describing to the best of 
their ability the occurrences of a running fight lasting not longer 
than ten or fifteen minutes, viewing the scene from various 
standpoints, and under the influence of excitement, it is only to 
be expected that it should appear to be contradictory in many of 
the details, some of them apparently important. It is the serious- 
ness of these discrepancies that has resulted in leaving us not as 
well satisfied with the testimony on the whole as we would wish 
to be, nor will we attempt to reconcile them. But, the fact that 
these discrepancies existed should not influence us, and certainly 
it did not influence the jury, to discredit the testimony as a 
whole. 


While it is difficult to reconcile many parts of the testimony 
we find that the jury had sufficient evidence before them to jus- 
tify them in arriving at the conclusions they reached, and we de- 
cline to interfere with the verdict. 

The exceptions are overruled. 

Attorney-General H. E. Cooper for the prosecution. 

Messrs. Robertson & Wilder for the defendants. 
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THE HAWAIIAN AGRI CULTURAL COMPANY v. 
SAMUEL NORRIS. 


Appgat From CIRCUrr Juper, First Omov. 
Susmrrrep OoronkRR 11, 1899. Dromzp Nov TRR 20, 1899. 


Frear anb Warma, J. J., AnD Ormocurr Junar STANLEY, IN 
PLACE OF JUDD, C. J., DISQUALIFIED. 


An authority to sell is held to be an authority to make a binding con- 
tract to convey and not merely an authority to find a purchaser, 
under the circumstances of this case. 

An authority to sell authorizes a sale for cash only, unless it is usual 
or customary to sell on credit where the sale is to take place. 

The evidence in this case is held insufficient to justify a finding that 
it is usual or customary here to sell partly on credit in large land 
transactions. 

A note to run several months is held not the equivalent of cash, even 
though the banks would receive it endorsed without recourse. 
Where an agent makes a contract which is unauthorized in one part- 
{cular, the mere fact that the principal, in repudiating it, gives as 
his reason that it is unauthorized in another particular, in which 
however, it is authorized, does not constitute a ratification, where 
the third party is in no way injured by the form of the principal’s 

objection, so as to raise an estoppel. 

Such subsequent act of the principal may be considered as evidence 
tending to show what authority he intended to grant originally, 
but in this case his subsequent objection to the purchaser alone 
and failure to object because credit was given is held insufficient 
to show that he intended originally to authorize a sale upon 
credit. 

Specific performance is denied on the ground that the agent exceed- 
ed his authority in contracting for a sale partly on credit. 


OPINION OF THE COURT BY FREAR, J. 


This is a bill in equity to compel the specific performance of a 
written contract dated June 8, 1898, whereby, it is claimed, the 
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defendant by his agent, Mr. J. O. Carter, agreed to sell and the 
plaintiff agreed to buy the property known as Kahuku Ranch, 
situated on the island of Hawaii, for $100,000, namely, $1,000 
paid upon the signing of the contract, the balance to be paid 
upon delivery of the deed as follows: $19,000 cash and plain- 
tiff’s note for $80,000 endorsed by C. Brewer & Co., a corpor- 
ation, payable September 1, 1898, with interest at six per cent., 
the deed to be delivered within thirty days. The Circuit Judge 
from whom the case comes on appeal denied specific performance 
and dismissed the bill. 


Two defenses are relied on: (1) that the relation of principal 
and agent did not exist between Norris and Carter and that Car- 
ter had no authority as agent to enter into a binding contract for 
Norris, the theory of the defense being that the relation between 
Norris and Carter was that of principal and broker and that there- 
fore Carters authority was merely to find a purchaser 
and to bring him and Norris together, and (2) that even 
if Carter had authority as an agent to enter into a contract to sell 
binding on Norris, still he could agree to sell for cash only and 
therefore he exceeded his authority in agreeing to sell partly upon 
credit. 

The facts are as follows: 

Carter, as he testifies, was doing business in Honolulu as an 
agent and trustee. He had some years before been instrumental 
in the sale of this ranch to Norris from its previous owner. In 
the latter part of 1897 Norris met him and said that he wanted 
to sell the ranch and that his price was $50,000. Carter told him 
that a sale of that sort would better be advertised in the San 
Francisco papers. The matter was then dropped. Carter after- 
wards went to the United States. During his absence several ap- 
plications were made tc Norris for the purchase of the ranch, but 
he appears to have told the applicants that he would not sell until 
Carter returned. After Carter’s return, Norris wrote to him as 
follows: 


“Kahuku, May 11, 1898. J. O. Carter, Esq., Dear sir: J wish 
to sell Kahuku. I ast $100,000 dollars it. I have spent a large 
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amount of mony on it. I leave every thing but my carpet sack. 
Respectfully Yours, S. Norris.” 


Enclosed with this letter was an offer from one Jones for the 
purchase of the ranch. 


Carter replied as follows: 


“Honolulu, H. I., May 16th, 1898. Col. Sam’l. Norris, Ka- 
huku, Kau, Hawaii. Dear Colonel: Your letter of the 11th 
inst. enclosing A. K. Jones’ offer to purchase the Kahuku Ranch 
property came duly to hand. I notice your terms to be $100,000 
for everything on the ranch saving only your carpet sack. The 
would-be purchaser has not called upon me, but I will be on the 
lookout for him or any other man who desires the property. 
Thanking you for your confidence, I remain, very truly yours, 

J. O. Canrzr.” 


On the 18th or 19th of May, 1898, one Andrade called on 
Norris at the ranch and asked for an option to purchase, but Nor 
ris refused it and told him that he wanted $100,000, and that he 
would refer to Carter about him, and told him to see Carter about 
the price and all matters, and gave him the impression, as he tes- 
tifies, that if he could pay Carter the price it would be satisfac- 
tory. 

Norris then wrote to Carter: 


“Kahuku, May 18, 98. J. O. Carter, Esq. Dear sir: Your 
letter of 16th, inst. is at hand. A man by the name of Andrade 
is here to look at the Rancho. I referred to You. He will Call 
to see You when he get back to Honolulu. A fue months ago a 
man from Honolulu came here buy the place without looking at 
the place; his name is Sorenson Austin the Ass. from Hilo and 
Monsarrat has also bin here and wanted to buy the place—I 
told them I would not sell till you returned from the States. 

Respectfully Yours, S. Norris. 


P. S. I did not write to Jones. He has of corse nothing buy 
with. The man Andrade is Portugese and represent that Col- 
ony.” 


Carter replied: 


“Honolulu, H. I., May 26th, 1898. Col. Sain’l. Norris, Ka- 
huku, Kau, Hawaii. Dear sir: ‘Your letter of the 19th inst. 
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duly to hand. Mr. Andrade has called upon me and asked for an 
option to purchase your ranch, but I said to him that I wished to 
be open to sell to other applicants and therefore must decline an 
option; that I would give him an even chance with any other in- 
tending purchaser. Mr. Jones has talked with me, but does not 
seem to mean business. You may count upon my doing the 
needful when a business proposition comes to me. 
Very truly yours, J. O. CARTER.” 


Norris replied: 

“Kahuku, May 31st, 1898. J. O. Carter, Esq. Dear sir: 
Your favor of the 26th inst. is at hand. I got a note from 
Andrade saing he would be able to say wat he could by the next 
mail; He ware much pleased with the Ranch. If the Portuguise 
want land there is enough for all of them at Kahuku. Jones has 
nothing to buy with, and can do nothing with it if he had it. 

Respectfully Yours, S. NoRRIs. 


P. S. Here is miles of the finest Coffee land in Country.“ 
Norris then received the following letter: 


“Kapapala Ranch, June ist, 1898. Col. S. Norris, Kahuku 
Ranch, Kau, Hawaii. Dear sir: Understanding that you have 
again offered Kahuku Ranch at private sale, I hereby make you 
an offer of One Hunderd Thousand ($100,000) Dollars cash, for 
all your right, title and interest in the district of Kau. Hoping 
to hear from you at your earliest convenience, I remain, 

Yours respectfully, J. MoxsARRAT.“ 


And replied as follows: 


“Kahuku, June 2, 98. Mr. J. Monsarrat. Dear sir: Your 
favor of June 1st is at hand. I can give no aswer to your offer. 
J. O. Carter has the selling of the Ranch. The Portugues of 
Honolulu was trying to get money when lest heard from Carter. 
He send a men here last week to look at the place; He was 
somewh pleased with it—that toll me he wold buy himsef his 
Company did not take it. Respectfully Yours, 

S. Norris.” 


On June 7, 1898, Mr. G. H. Robertson of C. Brewer & Co., 
who were agents for the plaintiff, called on Carter and asked him 
if he were authorized to sell Kahuku Ranch. Carter replied that 
he thought he was and showed him the first letter from Norris. 
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Robertson said that he was satisfied with the authority and after 
some talk offered $20,000 cash, and $20,000 each year for four 
years in notes secured by the property. He then left. The next 
day, Carter wrote to him as follows: 


“Honolulu, H. I., June 8th, 1898. Mr. George H. Robert- 
son, of C. Brewer & Co’y Ltd., City. My dear Mr. Robertson: 
Since our conversation of yesterday, re the purchase of Kahuku 
Ranch property, I have given more thought to the matter and 
propose to modify the conditions of sale so far as to say that any 
terms other than cash shall be forwarded to Colonel Norris for 
his approval. I remain, very truly yours, 

J. O. Oanrzr.” 


Robertson then offered $20,000 cash and the balance in a note 
of the plaintiff endorsed by C. Brewer & Co., payable Septem- 
ber 1, 1898, with interest at six per cent. Carter testified that 
in order to make himself thoroughly safe as to the terms and not 
knowing what to do with the money, he went to Mr. W. G. Irwin 
of Spreckels & Co.’s bank and asked him if he would take a note 
of the kind in question and he (Irwin) replied that he would. 
Carter also testified that he considered the note as good as cash 
and that in taking it he was acting in Norris’ interest. Mr. Irwin 
testified that Carter came to him about the time of the sale and 
informed him of the terms and asked if the note was as good as 
cash and that he (Irwin) said that it was. Carter accepted Rob- 
ertgon’s second offer and the agreement now sued on was then 
drawn up and signed and $1,000 paid on account. 


The following correspondence then took place between Carter 
and Norris: 


“Honolulu, H. I., June 8th, 1898. Col. Sam’l. Norris, Ka- 
huku, Kau, Hawaii. Dear sir: Enclosed herewith you will 
please find agreement by me as your agent to sell the Kahuku 
Ranch and by the Hawaiian Agricultural. Company to purchase 
said ranch for the sum of one hundred thousand dollars. The 
agreement explains the terms of sale. You should come to this 
city as soon as you can to execute the deed and receive the con- 
sideration. Bring or send all the papers you have to help the 
making of the deed. If you can make an inventory of the prop- 
erty to be conveyed please do so and have it ready on your arrival 
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here. Trusting that my action will meet your approval, I 
remain, very truly yours, J. O. Carrzr.” 


“Kahuku, June 21st, 1898. J. O. Carter, Esq. My Deer Sir: 
Your letter of the 8 inst. is at hand. I am surprised of Your 
agreement withe the Company. I will not sell Kahuku and less 
the Purtugees Colony want to settle it up. I have not received 
ther answer yet; they axt for time, J. Monseorrat offered me 
some time ago 100,000 dollars in Cash—whch I refused. 


Your Respectfully, S. Norris.” 


“Honolulu, H. I., June 27th, 1898. Col. Sam'l. Norris, Ka- 
huku, Kau, Hawaii. Dear sir: Your letter of the 21st instant 
was duly received and I note your surprise that I had agreed to 
sell your ranch to C. Brewer & Company for the sum you fixed. 
I think if you will read over the copies of your letters to me and 
my replies that you will see that you did not express any objec- 
tion to any purchaser. You did say that Mr. Andrade had looked 
over the estate and expressed satisfaction with what he had seen. 
Mr. Andrade came to me for an option and I refused it He said 
to me that he hoped to secure the loan to make the purchase from 
Mr. James Campbell. I called upon Mr. Campbell und he said 
that Mr. Andrade had applied for the money and that he had 
declined to make the loan. When C. Brewer & Company offered 
your price I felt bound to accept it. The terms are equal to cash, 
for the proposed notes can be cashed at once if you require the 
money. The sale is a good one. Mr. Irwin told me that he 
would not give fifty thousand for the property. The proposed 
notes bear interest of over thirteen dollars a day and the sooner 
you make the deed the better. 


“The agreement to sell has been placed of record and I am 
given to understand that the C. B. & Co. will bring a suit to 
compel you to give a deed, and I am bound to say to you that in 
my opinion the company has a good case. It would have been 
better had you come to Honolulu so that we could have talked 
the matter over. If you wished to sell the ranch and obtained 
your price what matters it to you who buys? Let me advise you 
not to make sales of any of the property on the ranch until the 
question of sale to C. B. & Co. has been definitely settled, as all 
such sales will only make complications. 


“T regret that any misunderstanding has arisen, but I am quite 
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sure that my action has been a reasonable one. By all means 
come on the return of the bearer of this and let us talk the mat- 
ter over. Very truly yours, 

J. O. CARTER.” 


“Honolulu, H. I., July 7th, 1898. Col. Sam’l. Norris, Ka- 
huku, Kau, Hawaii. Dear sir: I wrote to you on the 27th June 
and failing to receive a reply to my letter fear that it miscarried. 
The letter urged your coming to this city to confer with me re- 
garding the sale of Kahuku. I also advised you to complete the 
sale by executing a deed at an early date. Since writing that 
letter I have given the matter more thought and feel convinced 
that the price you set upon it and which I obtained is a fair one. 
In fact I do not know of any person or persons who would be 
likely to pay cash at the figure secured. The Hawaiian Agri- 
cultural Company or the Hutchinson Sugar Co. were to my mind 
the possible purchasers. Mr. Irwin has assured me since the 
sale that Hutchinson Estate would not have bought at any such 
figure. I am of the opinion that the H. A. Co. people will go to 
law to secure deed and they have a fighting chance. 

Very truly yours, J. O. Carrer.” 


“Honolulu, H. I., July 8th, 1898. Col. Sam’l. Norris, Ka- 
huku, Kau, Hawaii. Dear sir: This morning the directors of 
the Haw. Ag. Company called upon me to take passage on the 
bearer of this to call upon you and secure your signature to a 
deed already prepared. I have reason to believe that this was 
done under advice of lawyers. I can see no possible reason why 
you should not come to Honolulu and therefore strongly urge 
you to do so. I think that if you were here and could advise with 
me and other of your friends you would conclude to effect the 
sale. Very truly yours, J. O. CARTER. 

P. S. Just now a tender of the money and demand for deed 
has been made upon me and legal proceedings will be taken 
which you should be here to contest.“ 

“Kahuku, July 12, 1898. J. O. Carter, Esq. My Deer Sir: 
Your favor of the 7 is at hand. In reply I can only say I will 
not sell Kahuku at all, and les the Portuguise want it. I aim not 
able to come to Honolulu. Respectfully Yours, 

S. Norris.” 

Mr. P. C. Jones, of the Bank of Hawaii; testified that the note 
would be accepted by any bank as the equivalent of cash and 
that it would not requir. Norris’ liability added, and that it was 
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better to take the note alone, considering the name back of it, 
than to take a mortgage, as there would be a saving of expense. 
Mr. Irwin of Spreckels & Co.’s bank also testified that Norris 
could endorse the note without recourse and that his name would 
cut no part, though as a rule endorsements without recourse were 
not taken at the bank. 


Norris testified that he did not authorize Carter to sell the 
ranch for him, that he wanted some one to inform him what was 
going on here, that he was astonished when he learned of the 
sale and wrote to Carter that he had no right to sell, that he 
would like to have directed him as to cash or credit, that the note 
was not as good as cash but would be dead when it became due, 
that he wrote to Carter as a friend to inform him, that he named 
the price in order to find out who wanted the land, that he wrote 
to Momsarrat as he did in order to get rid of him because he 
bothered him about the land by coming to Kahuku and wanting 
to buy and by writing about it, and that he refused Monsarrat 
because he was waiting for annexation and was negotiating with 
a party in the United States, that in the event of annexation he 
might not want to sell at all, that he wrote Monsarrat that Carter 
had the selling of the land because that was just what came into 
his mind, that it was not true that Carter had the selling of the 
ranch, that he referred Jones, Andrade and Monsarrat to Carter, 
and that he did not remember whether he had said that he would 
not sell to a d missionary corporation, but that he might 
have said so and that if he did it was a fact. 

The plaintiff duly tendered the cash and note and an ordinary 
deed, without covenants, to be executed and, upon the rejection 
of these, brought this suit, offering to perform its part of the 
agreement or, at the option of Norris, to pay cash instead of 
giving a note. 

The first question is, was Carter authorized to make a binding 
contract to sell, aside from the question of cash or credit? Or 
was he employed merely to find a person who was willing to pur- 
chase and then bring him and Norris together to make a con- 
tract or not as they might or might not agree? The question is, 
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what was the intention, what was meant by Norris' first letter, 
considering all the circumstances? No two cases are alike and 
no hard and fast rule can be laid down applicable to all cases of 
this general nature. Norris' first letter, in the absence of any 
controlling circumstances, might be taken as merely an offer to 
sell to Carter upon the terms stated. He wrote to Carter “I wish 
to sell Kahuku.” But when we consider his previous conversa- 
tion and subsequent correspondence with Carter and the nature 
of Carter’s business, it is clear that the letter was intended. not 
as an offer to sell to Carter but as an authority to Carter to nego- 
tiate a sale to some one else. But did Norris mean, “I wish” you 
to contract “to sell Kahuku” or “I wish” you to find a person 
who is willing to buy and then inform me £o that I can contract “to 
sell Kahuku” or not as I please? What does the word “sell” 
import in itself in cases of this kind and how is its meaning con- 
trolled in the present case by the circumstances? Some courts 
hold that an authority to sell carries with it the power to con- 
tract—on the ground that the latter power is necessary to make 
the former effective. Other courts hold that an authority to sell 
is merely an authority to find a purchaser,—on the theory that 
this is ordinarily all that is done by real estate agents or brokers 
and that therefore this is all that is expected by one who places 
property in their hands for sale, and because there may be par 
ticulars which the owner may wish to decide for himself, and 
because powers of this kind should be construed strictly for the 
reason that they may be created by parole and informally and 
it would open the way for fraud and abuse to construe them 
liberally, and, in reply to the argument that a power to make a 
contract is implied as necessary to make effective a power to sell, 
it is said that if any power to execute a document is necessary to 
make effective a power to sell it would be a power to execute a 
deed and not merely a contract to convey and yet it is everywhere 
agreed that an agent or broker cannot execute a deed under an 
authority of the kind now in question. 

Defendant’s counsel relies principally on New York, New 
Jersey, California, Indiana, and Washington State cases in sup- 
port of the latter theory. 
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The New York case chiefly relied on is that of Glentworth 
v. Luther, 21 Barb. 145. That was not a case for specific per- 
formance, nor did the agent sign the contract. The principal 
himself signed it. That was an action for commissions, and the 
court held that a broker was entitled to commissions when a 
contract for a sale was made whether afterwards carried out 
or not. But the same court the year before in a suit for specific 
performance of a contract signed by the broker, Coleman v. Car- 
rigues, 18 Barb. 60, beld that the broker had an authority only 
to find a purchaser. But in a later case, Pringle v. Spaulding, 
53 Barb. 17, these and other New York cases were reviewed and 
overruled in so far as they held that an authority to sell did not 
authorize the agent to sign a contract. The court said that that 
proposition could “not be sustained consistently * * * 
with the principle which is frequently asserted as being elemen- 
tary in the law of ageucy, namely, that an authority to do an act, 
includes an authority to employ whatever means are necessary 
to accomplish a due execution of the power.” See also Haydock 
v. Stow, 40 N. Y. 363, 368. Sibbald v. Bethlehem Iron Co., 
83 N. Y. 378, like Glentworth v. Luther, supra, was an action 
for broker's commissions and contained nothing inconsistent with 
the views expressed in Pringle v. Spaulding, supra. 


The earliest of the New Jersey cases cited is that of Morris 
v. Ruddy, 20 N. J. Eq. 236. This was decided mainly on the 
authority of the earlier New York cases which were afterwards 
overruled and therefore its weight is somewhat lessened. In the 
next case cited, Milne v. Kleb, 44 N. J. Eq. 378, the court relied 
on the earlier case for authority, but also pointed out other suffi- 
cient grounds to show that the agent did not have authority to 
sign in that particular case. But the later cases of Lindley v. 
Keim, 54 N. J. Eq. 418 and Scull v. Brinton, 55 N. J. Eq. 489, 
overruling the elaborate decisions of the Vice Chancellors 
reported in 30 Atl. Rep. 1063 and 55 N. J. Eq. 747, are much 
stronger cases for the defendant. Still, there was no authority 
in writing and the court, proceeding on the theory that the cases 
were merely those of the employment of an ordinary real estate 
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broker, held that while circumstances might show that an author- 
ity to sign a contract was intended yet the circumstances were 
not sufficient to show that in those cases. The position taken 
seems to have been that while an authority “to sell” may mean 
either an authority to make a contract to sell or only an authority 
to find a purchaser, the presumption is strongly in favor of the 
latter meaning. See also T'yrrell v. O'Connor, 56 N. J. Eq. 448. 

The California case cited is Grant v. Ede, 85 Cal. 418. There 
the principal wrote “we will sell.” There were no controlling 
circumstances. The court held that there was only authority 
to find a purchaser. Earlier California cases were cited to show 
that this was all that an authority to sell amounted to in the case 
of an ordinary employment of a broker. 

The Indiana case is Campbell v. Galloway, 148 Ind. 440. A 
broker wrote asking if a certain lease was for sale and what there 
was in it for him. A reply was sent by a third party who signed 
for the owner without authority as follows: “I paid $200.00 
for the lease and will not sell it for less than $250.00 net to me. 
All over that sum you can have.” The court held that the 
owner had not given any authority at all, but added that if he 
had authorized the reply it would have conferred only authority 
to find a purchaser. The California cases were cited. There 
were no controlling circumstances. 

The Washington State case is Carstens v. McReavy, 1 Wash. 
St. 359. This is a strong clean cut decision in support of the 
view that an authority to sell amounts only to an authority to 
find a purchaser. See Service v. Deming Inv. Co., 56 Pac. 
(Wash. St.) 837. 

The case of Hamer v. Sharp, L. R. 19 Eq. 108, also was relied 
on by counsel. It was cited partly to show that no power to 
contract was intended because there would remain the question 
of title deeds to be settled. This reasoning so far as title deeds 
are concerned has not the same force here that it has in England. 
See Lindley v. Keim, 30 Atl. R. 1063 and Ludwig v. Schultze, 
4 N. Z. 247. 

See also Bosseau v. O’Brien, 3 Fed. Cas. 914. 

Now, the cases contra. 
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The later New York cases have already been referred to. 

In Missouri the same view prevails. In Smith v. Allen, 86 
Mo. 178, specific performance was granted where the principal 
wrote to the agent: “I will leave the sale of the lots pretty much 
with you; if the party, or any one, is willing to pay,” &c., stating 
the terms, “I think I am willing to have you make out a deed and 
I will perfect it. If you think I better try spring 
market, hold till then * .“ See also Stewart v. Wood, 
63 Mo. 252, 256. In Glass v. Rowe, 103 Mo. 513, in reply to a 
telegram from the agent, the principal wrote: “Will now sell at 
$350 per foot.” Counsel argued that there was authority only 
to find a purchaser, citing the California and New Jersey cases. 
But the court held that there was authority to sign a contract, 
though it refused specific performance on other grounds. 


In Johnson v. Dodge, 17 Tl. 433, the lower court refused 
specific pérformance, but the Supreme Court reversed the deci- 
sion. See also Harding v. Parshall, 56 Til. 219. 

In Jackson v. Badger, 35 Minn. 52, the principal wrote: 
“You may sell for $5000,” Ke. The court decided the case on 
another ground, but said that the letter authorized the agents to 
make a contract. 


In Hopwood v. Corbin, 63. Ia. 218, the principal inclosed a 
list of his lands and prices and wrote: “If you can effect any 
sales I shall be glad of it, but I shall not put them into your 
hands to sell absolutely. I reserve the right to sell through 
anybody making such offers to me as are satisfactory, or 
to refuse any offers that may be made; but you can rely 
upon it, if you work up purchasers at the prices herein named 
before anybody else buys the land, that your party will get it 
and that you will make your commission.” The Supreme Court, 
overruling the lower court, granted specific performance of the 
contract signed by the agent. 

In Lyon v. Pollock, 99 U. S. 668, the principal wrote: “I wish 
you to manage (my property) as you would with your own. If 
a good opportunity offers to sell everything I have, I would be 
glad to sell.” These words were construed, in the light of the 
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circumstances under which they were written, to confer authority 
to contract, and specific performance was granted. 


Thus, the authorities are pretty well divided. Without un- 
dertaking to decide now whether a bare authority to sell implies 
an authority to contract, we may at least gather from the cases as 
well as from ordinary usage that an authority to sell may very 
naturally in any particular case be intended to carry with it a 
power to contract and that such intention may be shown by slight 
circumstances. 


Besides the principle that the grant of a power includes all 
incidental powers necessary to make it effective, there is another 
principle that is often invoked in deciding questions of this kind. 
It is that in a case of ambiguity, uncertainty or doubt, a grant 
of power should be construed more strongly against the grantor 
who is to blame for the ambiguity than against an agent or one 
with whom he has contracted when these have entered into a 
contract in good faith in reliance upon a construction of which 
the power is reasonably capable even though not the one in fact 
intended by the grantor. See Hopwood v. Corbin, supra; Very 
v. Levy, 13 How. 345; Winne r. Niagara Fire Ins. Co., 91 
N. Y. 185; Story on Agency, Sec. 74; Benj. on Sales, Sec. 590. 


Now in the light of what has been said, let us look at the cir- 
cumstances of this case. It is obvious that the agent, Mr. Carter, 
was led to believe that he had authority to contract and that he 
acted in good faith on this construction and that at least he had 
much ground upon which to base such a construction. There is 
much reason to believe that Col. Norris himself intended such 
construction. It is true, he wrote: “I wish to sell.” But, as 
we have seen, this was not intended as an offer to sell to Carter 
or as an expression of a wish merely to do something himself. 
It was intended as an authority or a request to Carter to do 
something. If the words were expressly, I wish you to sell,” 
perhaps this would be sufficient to show without going further 
that Carter had authority to contract, and it may be that the use 
merely of the words, “I wish to sell,” if this were all, would at 
least leave the question in doubt or even tend to show that Carter 
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was merely to find a purchaser. But this was not all. Norris 
stated definitely the terms on which he was willing to sell, so 
that here was nothing left to consult him about before conclud- 
ing a contract, unless it were the person or character of the pur- 
chaser. But he never intimated to Carter that he had any pre- 
ferences in that matter nor was there any reason to suppose that 
he had, for he was to sell his entire property and the question 
of “neighbors” would not be involved as it might be if he were 
selling in lots. He himself referred at least three different per- 
sons to Carter. Carter wrote to him in regard to one of these, 
Jones: “the would be purchaser has not called upon me, but I 
will be on the lookout for him or any other man who desires the 
property.” Norris made no objection to this. Norris would not 
contract with others himself when he had the opportunity. He 
gave one, Andrade, the impression that Carter had authority to 
conclude a contract with him. He wrote to another, Monsarrat, 
who offered his full price in cash, “I can give no answer to your 
offer. J. O. Carter has the selling of the ranch.” He told two 
persons, Austin and Monsarrat that he would not sell until Carter 
returned from the States. Carter wrote Norris that Andrade had 
asked for an option to purchase the ranch but that he had refused 
it. This elicited no reply from Norris to the effect that Carter 
had no power or contract for an option, though that would be to 
go further than to contract for a sale. Carter wrote in the same 
letter that Jones had talked with him but that he did not seem to 
mean business, but that, “You may count upon my doing the 
necdful when a business proposition comes to me.” Norris 
acquiesced. And when Carter wrote to Norris that he had 
entered into a contract for the sale of the ranch, Norris did not 
question his authority to make a contract but objected, in so far 
as he pointed out specific objections, merely to the purchaser and 
then for the first time expressed a preference in that particular, 
and made statements in his letters and afterwards on the wit- 
ness stand contradictory to his previous statements and acts. It 
must be remembered also that Norris lived in a remote district 
between which and Honolulu communication was infrequent and 
this adds strength to the theory that Norris intended that Carter 
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should make a binding contract when he found an opportunity 
to do so. In view of all these circumstances we must hold, with 
the Circuit Judge, that Norris cannot now set up that Carter had 
no authority to make a binding contract for the sale of ‘the 
property. 


The question now remains whether he had authority to con- 
tract partly for credit. It seems to be pretty well settled, and on 
good grounds, that an authority to sell real estate, in the absence 
of any indication to the contrary, authorizes a sale for cash only, 
unless it is usual or customary to sell on credit in the place where 
the sale is to take place. 


An attempt was made in this case to show that in large transac- 
tions of this kind it is usual and customary here for agents to 
sell partly on credit. But, as held by the Circuit Judge, the 
attempt was unsuccessful. One witness said that if he as an agent 
had general authority to sell land he would feel authorized to 
accept terms like those offered in this case, but this was merely 
the expression of his personal opinion as to how he would feel 
and not as to what was customary and he added that he would 
feel the same way if he were expressly instructed to sell for cash. 
He also said that the customary method was “part cash and part 
note with security.” The other witness who is relied on said 
that in a large transaction of this kind paper is given, but he did 
not say that it was customary for agents to accept paper, and 
added in the same sentence that he was led by Mr. Carter to 
understand that it was a legitimate transaction. Large transac- 
tions of this kind have not been frequent here. No doubt special 
terms of sale have been arranged in each case. It certainly has 
not been shown to be usual or customary to accept paper in trans- 
actions of this kind in such a way that Norris must be presumed 
to have known that such is the usual or customary course. In- 
deed, this is the case of a special agency created for the sale of a 
particular piece of land. In such cases it is usually held that 
the person who deals with the agent is bound to ascertain the 
extent of the agent’s authority and it is at least questionable 
whetke: a case of this kind would admit of proof of a general 
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custom. See, for instance, Riley v. Wheeler, 44 Vt. 189; Dyer 
v. Duffy, 39 W. Va. 148, 19 S. E. 540. 


An attempt was made also to show that the transaction was 
substantially a cash transaction, by showing that the note was 
considered as good as money or even better because it drew in- 
terest. A check might under some circumstances be deemed 
cash, as perhaps if it were given and received not as payment in 
itself but merely for convenience and as a means of transferring 
the cash without actually handling it, but that would be very dif- 
ferent from what was done in this case. Here a note was to be 
taken to run several months. Carter was authorized to sell, not 
to invest or to exchange. If he did what he considered for the 
best interests of his principal, but what was unauthorized, he 
and the one with whom he dealt took the risk of having his 
action ratified or not as his principal saw fit. The court cannot 
make a contract for the principal on the ground that it would be 
for his best interests. It might under some circumstances hold 
him to a contract that contained all that he authorized even 
though it contained an additional provision for his benefit, but it 
could not hold him to a contract which contained what he did 
not authorize in place of what he did authorize. In this case he 
authorized a sale for $100,000. He might be held to a sale for 
$200,000, but not to a sale or barter for a quantity of merchan- 
dise worth $200,000. Carter undoubtedly thought that the note 
was as good as cash and no doubt it was, but it was not cash, and if 
the contract had been for cash it could hardly be contended that 
Norris would be obliged to accept the note on the ground that 
it was as good as cash or better than cash for him. The question 
is not whether the note was as good as cash or whether the agent 
thought it as good as cash but whether the principal was willing 
to take it in place of cash. And although the plaintiff now 
offers cash in place of the note at Norris’ option yet that is not in 
pursuance of the contract that was made and the court cannot 
alter the terms of the contract for the parties. 


It was further contended for the plaintiff that the defendant, 
by expressly objecting to the sale on another ground and making 
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no objection on the ground that it was in part for credit. recog- 
nized and acquiesced in the provision for credit and so, by a 
species of ratification must be deemed to have authorized it. 
Norris, when informed by Carter of the sale and its terms, replied 
that he would not sell at all unless to the Portuguese, and said 
nothing about cash or credit. Does this show that he meant to 
object only to the purchaser and that he either ratified or pre- 
viously intended to authorize the contract as to the matter of 
credit? 

If he had accepted a benefit under the contract, as, for instance, 
if he had accepted the $1000 paid to Carter with full knowledge 
of the terms of the contract, he would be held to have ratified 
the entire contract even though he may have at the same time 
expressly repudiated the provision as to credit. For, he would 
be obliged to adopt or repudiate the contract as a whole. But 
he did not accept any benefit under the contract. 


If the sale had been for cash in gold and a tender had been 
made to him of cash in silver or of paper currency or of a bank 
check and he had refused to carry out the contract solely on the 
ground that Carter had no authority to make it, he would be 
estopped from afterwards setting up that the tender was not made 
in gold, for, if he had made that objection at the time, the vendee 
might have brought the gold before it was too late. By not 
objecting at the time he would have misled the vendee to believe 
that there was no objection to the character of the tender and 80 
he would not be allowed to take advantage of such result of his 
own action afterwards, But if the tender were made too late in 
the first place, his objection solely on the ground of the agent’s 
want of authority to make the contract would not estop him from 
setting up afterwards that the tender was not properly made, for 
the vendee would be no worse than he would be if an objection 
had been made to the character of the tender. In this case the 
plaintiff was not misled to its detriment by the form of Nor- 
ris’ objections. It could not have avoided the effect of the objec- 
tion on the ground of credit, if it had been made. 


Here Norris repudiated the entire contract but stated only 
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one ground of objection and the question is whether upon that 
objection being found untenable he can set up other objections 
which would otherwise have been tenable. This question is an- 
awered clearly in the negative by the Supreme Judicial Court of 
Massachusetts in a case decided this year, Brown v. Henry, 52 
N. E. 1073, the head note of which reads as follows: Where 
an agent makes a contract which is unauthorized in several par- 
ticulars, the mere fact that the principal, in repudiating it, gives 
as his reason that it is unauthorized in a certain particular, in 
which, however, it is authorized, does not constitute a ratification, 
where the third party is in no way injured by the form of the 
principal’s objection, so as to raise an estoppel.” 


Accordingly, counsel for the plaintiff, upon a second argument 
heard upon this point, relied upon Norris’ failure to object to the 
provision for credit, not as proof of a technical ratification or 
estoppel, but as an evidential fact from which in connection with 
all his previous letters and all other circumstances, it might be 
inferred that he meant originally to give authority to Carter to 
sell on credit. In support of this view the following cases are 
cited: Harding v. Parshall, 56 Ill. 219, 226; Bartlett v. Spark- 
man, 95 Mo. 136, 139; Le Roy v. Beard, 8 Haw. 451, 469; 
Mann v. Laws, 117 Mass. 293, 297; Johnson v. Jones, 4 Barb. 
369, 373. No doubt it is a sound rule that the acts of a principal 
after he has acquired full knowledge of the terms of a contract 
entered into by his agent may be considered as evidence tending 
to show what authority he intended to grant originally, but, as 
seems to be conceded by counsel for the plaintiff, the cases cited 
do not throw much light upon this rule in its application to this 


case. 


In our opinion it cannot fairly be inferred that Norris intended 
to confer on Carter authority to give credit. Norris’ first letter 
by itself could not be construed as conferring authority to enter 
into a binding contract at all. It is only in the light of the sub- 
sequent letters and all the circumstances that that construction 
can be put upon the first letter. To go further and hold that 
there was authority to contract for a sale on credit would in our 
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opinion be going too far. Norris’ intention evidently was to 
utterly repudiate the whole contract. He did not undertake to 
analyze it or review it critically or state all his objections to it. 
His correspondence as a whole shows he was not one who would 
be likely to do that. There was no intention to acquiesce in any 
of the provisions of the contract or to recognize any of them as 
authorized. His letter of June 21, taken as a whole and by itself 
would seem to indicate that he had not intended that Carter 
should make a contract at all quite as much as that he had in- 
tended that credit might be given. For, while he says he will 
not sell at all unless to the Portuguese, he also says that he is sur- 
prised at Carter’s agreement with the company and that he him- 
self had refused an offer of $100,000 cash from J. Monsarrat. 
This letter cannot be taken as throwing much light on what 
Norris originally intended. We could not very well hold that he 
intended originally that credit might be given unless that is 
pretty clearly shown by the previous correspondence. But it is 
hardly contended that that is shown by the previous correspon- 
dence. It is true that Carter wrote in his letter of May 26 that 
Norris might count upon his doing the needful when a business 
proposition came to him, but the inference from this, especially 
in connection with the remainder of the letter, is that Carter 
meant that he would make a contract to sell, not that he would 
make a contract to sell on credit. Carter wrote also in the same 
letter that he had refused to grant an option to purchase, but 
Norris would be justified in inferring that this meant merely an 
option to purchase for cash and not an option to purchase on 
credit, and as matter of fact Carter himself then had cash in mind 
as shown by his letter of June 27. No doubt, as argued, Norris 
had great confidence in Carter but he did not intend to give him 
unlimited authority to do whatever he thought best for Norris’ 
interests. It may be that Norris is relying on the provision for 
credit, without any real objection to that, but merely because 
he can rely on it, in order to avoid a contract which he objects to 
on other grounds which are untenable and that in good con- 
science he ought to carry out the contract, but the court cannot 
force him to do what he has not bound himself to do whatever his 
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reasons may be. And while, as already stated, a principal ought 
to be held to a contract made in good faith by his agent upon a 
certain construction of an authority when such authority is fairly 
and reasonably capable of such construction, yet on the other 
hand the agent and the one with whom he deals ought not to be 
allowed too readily to stretch an authority so as to deprive the 
principal of his rights through a course of procedure which he 
never contemplated. If there is a serious doubt as to the power 
of the agent he should get more explicit instructions if possible 
or else he must take his chances as to his acts being ratified by 
his principal. In the present case, Robertson, who dealt with 
Carter, had no ground for supposing that a sale on credit was 
authorized. He was shown Norris’ first letter only, as Carter's 
sole authority, and that of itself could not possibly be construed 
as authorizing a sale on credit, and further when he offered notes 
extending over a period of four years Carter wrote to him that 
any terms other than cash should be forwarded to Norris for 
approval. And Carter himself did not have sufficient ground for 
believing that Norris intended to authorize him to sell on credit. 
As we have seen, there was nothing in any of the letters to justify 
such an inference, and as shown by his letter to Robertson he 
seemed to think so himself after giving, as he wrote, more 
thought to the matter. Carter did not accept Mr. Robertson’s 
offer of the note on the ground that it was the same as cash. This 
is clearly shown by his action and by his letters of June 27 and 
July 7. He accepted it on the ground that it was equal in value 
to cash and he did not feel absolutely certain of even this until 
he had consulted a banker. He apparently acted either on the 
belief that Norris would ratify his act or else on the supposition 
that what he thought after consultation with others to be as good 
as cash would be considered in law as the same as cash as against 
Norris. But Norris did not ratify the act nor is a note, however 
good it may be shown to be, the same as cash in the eye of the 
law as against one who has not bound himself to consider it so. 
Carter and Robertson took their chances. If the note would have 
been received at the bank as eash, it would have been an easy mat- 
ter for C. Brewer & Co. to have got the cash themselves and 
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contracted for cash and so to have saved all question. The pro- 
position for credit came from them for their benefit, not from 
Carter for Norris’ benefit, whether it would have been for his 
benefit in fact or not. He was judge as to that. 


The decree appealed from dismissing the bill is affirmed. 
Kinney, Ballou & McClanahan and H. P. Weber for plaintiff. 
F. M. Hatch for the defendant. 


CECIL BROWN and H. FOCKE, Trustees under the Will of 
JAMES W. GAY v. J. P. MENDONCA. 


ERROR to tHe Crecurr Court, First CIxcurr. 


SUBMITTED SEPTEMBER 23, 1899. Decıpen Novemser 27, 1899. 


FRRAR anp Warma, JJ., ann H. P. Weser, Esq., or THE Bag, 
IN PLACE oF Jupp, C.J., ABSENT. 


An unattested written agreement purporting to be executed by two 
parties may be introduced in evidence by either party upon proof 
of claim by the other of a substantial and abiding interest thare- 
under, without further proof of execution. 

And since the question in such a case is only prima facie proof of exe- 
cution, or waiver of prior proof of execution, it is immaterial 
whether the agreement purport to be executed by the parties in 
person or through attorneys in fact. 


OPINION OF THE COURT BY H. P. WEBER, ESQ. 


This was an action on the case for several acts of trespass 
alleged to have been committed by defendant in entering upon 
the lands of plaintiffs, depasturing horses and cattle thereon, cut- 
ting firewood and timber thereon and carrying away the same, 
and appropriating water from an artesian well on the premises. 

Upon trial before the circuit judge, jury waived, judgment 
was rendered in favor of plaintiffs for the trespasses committed 
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in pasturing cattle and cutting firewood; and for the defendant 
as to the taking of water—defendant’s right in this respect being 
based upon a written agreement purporting to be made between 
James W. Gay and defendant through their attorneys in fact 
respectively. 


This instrument was admitted in evidence without prior proof 
of execution over the objection of plaintiffs’ counsel, which is the 
error assigned. 


The agreement in question recites that it is made in compliance 
with a judgment rendered by the Supreme Court against Men- 
donaa in favor of Gay, on October 17th, 1888, requiring Men- 
donca to convey to Gay sufficient rice land to make up the quan- 
tity of 150 acres of rice-land which Mendonca, in a lease by him 
to Gay on May Ist, 1884, covenanted was included in the lands 
thereby demised; and in part reads as follows: 


“Now this is to certify that Mendonca has complied with the 
above decision by giving possession to Gay on October 17th, 
1888, of the following portions of his original reserve of 200 
acres of rice-land as marked on Gay’s and Mendonca’s maps: 


Makai of No. ZZ. 6.22 
portion of No. 5 (new )))) 5.45 
— 11.67 
and Gay has consented to consider as 
rice-land already in his possession dif- 
ference between survey of Rowell and 
Gay along No. g... 2.23 
Portion of road to landing. 97 
— 3.20 


Before the decision was rendered Gay 
had outside of the 200 acres reserve 


NI Bh wea enw es 2.47 
No od rosea bet Bate 55.20 
No C VL» 4.26 


pe 61.93 
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and accepted Feb’y 9, 1888, portions of 
200 acres reserve, 


S ͤĩð˙· 8 24.64 
Ir ose aod 4.30 

— 28.94 
No I „3 9.66 
No. 22% ee ei 8.12 
No., 23 ĩ² ³ů Ü 26.82 

— 44.60 

— 73.54 


NW T ae eee rede .08 
Road reserved by Mendonca in No. 23.. 26 


so that Gay has now his full acres..... 150. 


It is underatood that J. P. Mendonca and those holding under 
him have at all times the right of access to the well on the mauka 
side of the road in Gay’s house lot and right of way for the ditch 
leading from the well to the road (Government Road). 

The lots hereinabove mentioned are shown and numbered as 
specified on both Gay’s and Mendonca’s maps, being distin- 
guished by color on Gay’s map—Mendonca’s rice lands are color- 
ed green and Gay’s 150 acres are colored brown. 

Honolulu, December 31, 1888. 

Jas. W. Gay, 

By his attorney in fact, W. E. Rowell. 
J. P. Mon, 

By his attorney in fact, O. Bolte. 

It is a general rule of evidence that before private writings 
are admissible in evidence, their execution must be proved; and 
if there be subscribing witnesses, the execution must be proved 
by the evidence of at least one of them, or by proof of his or 

their signature or signatures under certain circumstances. If 
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the instrument is not attested by a subscribing witness, it is suffi- 
cient for the purpose of introducing it in evidence, to prove the 
signature of the party executing the same. If executed by an 
agent or attorney in fact and the execution is denied, the author- 
ity must be approved. 


But an exception to the rule has grown up, and may now be 
regarded as established in cases where the instrument is produced 
by the adverse party upon notice, he claiming an interest 
under it. 


Some uncertainty has been occasioned by the different modes 
in which the exception is worded by judges and text writers; 
e. g. it has been said that the interest claimed by the party pro- 
ducing the instrument must be one which has “reference to the 
subject matter of the suit.” Stephen’s Dig. Ev. (Chamberlayne’s 
Ed) pp. 182-8; “or an interest claimed in the same cause.” I 
Greenl. Ev. (15th Ed) §571 (citing Reardon v. Minter, 5 M. & 
Gr. 204). 


But the claim of interest is held to be a distinct recognition of 
the authenticity of the instrument—an admission of its execution, 
and no reason occurs to us, nor have we been able to find one sug- 
gested anywhere, why the claim of any interest of a substantial 
and abiding nature should not be sufficient to bring it within the 
operation of the principle, especially in the case of unattested 
documents. The authorities generally tend to uphold this doc- 
trine (Chamberlayne’s Best on Ev. p. 214; McKelvey on Ev. 358; 
I Starkie on Ev. p. 407; Jackson v. Kingsley, 17 Johns 158; 
McGregor v. Wait, 10 Gray, 72; Balliett and Hallam v. Fink, 
28 Pa. St. 266; Wilkins v. Wilkins, 4 Ad. & E. 86; Betis v. 
Badger, 12 Johns 223, 226; Lessee of Rhoades v. Selin, 4 Wash, 
719; Doe d. Tyndale v. Heming, 6 B. & C. 28-30; per Parke B, 
in Carr v. Burdiss I Cr. M. & R. at 784) and we adopt it as 
proper and reasonable and strictly within the design of all rules 
of evidence. 

That Gay both claimed and took possession of the 14.87 acres 
mentioned in the agreement in issue, and by virtue of it, and that 
plaintiffs in their capacity of trustees of the estate of Gay have 
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asserted the same claim and continued in possession, is estab- 
lished by the evidence, and there seems to be no contention on 
the part of plaintiffs to the contrary. 


The maps referred to in the agreement are in evidence and 
clearly indicate the parcels given up by Mendonca to Gay under 
the agreement to make up the full 150 acres of rice land to which 
Gay was entitled under his lease. And all through the testimony 
of Mr. Focke himself, one of the plaintiffs, there is an unmis- 
takeable recognition of the authenticity of the agreement and an 
assertion of plaintiffs’ rights, as Gay’s representatives, under it. 
This brings the case within the exception above stated, so far as 
the claim of interest is concerned. 


Whatever reasons may be urged for the requirement that a 
document must come from the party claiming under it upon 
notice from the other party, they are only applicable to the case 
of attested documents. Applying the principles heretofore an- 
nounced to the special circumstances of this case therefore, we 
have no hesitancy in declaring that the agreement in question ex- 
ecuted by both parties was properly admissible in evidence on 
behalf of either party, upon proof by extrinsic evidence that the 
other party claimed a substantial and abiding interest thereunder. 
And since it is only a question as to prima facie proof of execu- 
tion, or of waiver of prior proof of execution, it can make no dif- 
ference whether the agreement purported to be executed by the 
parties in person or through attorneys in fact. 


We find no error in the ruling of the trial judge and the judg 
ment below is accordingly affirmed. 

P. Neumann for plaintiffs. 

A. S Hartwell for defendant. 
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F. J. TESTA v. J. P. KAHAHAWAI, W. WHITE, D. L. 
KEK U, D. K. KALAUOKALANI and D. KALAU- 
OKALANI. 


Exceptions FROM Circuit Court, FIRST Crrourr. 
SUBMITTED OCTOBER 4, 1899. Decipep Drcemser 9, 1899. 


Freak AND Wurrine, JJ., AnD Crrcurr JUDGE PERRY, IN PLACE 
or Jupp, C. J., ABSENT. 


A verdict against four of five defendants for the whole sum claimed on 
a joint and several contract and against the remaining defendant 
for one-fifth of that sum, cannot stand. 


An allegation that defendants are partners need not be proved if it can 
be shown otherwise that they are jointly liable. 


The rule that parol evidence is inadmissble to vary the terms of a 
written instrument or that a contract cannot rest partly in writing 
and partly in parol, does not apply to a case where several entered 
into an oral contract the terms of which were afterwards put in 
writing and signed by some only of the parties. 


OPINION OF THE COURT BY FREAR, J. 


This action of assumpsit is brought to this court by defendants 
on exceptions to certain instructions of the trial Judge to the 
jury and to the overruling of a motion for a new trial based on 
the ground that the verdict was contrary to the law and the 
evidence. 


Plaintiff’s theory is that he as proprietor of the Makaainana 
Printing House” entered into an oral agreement with the defend- 
ants as proprietors of the weekly newspaper “Ka Ahailono o Ha- 
waii,” in May, 1897, under which he was to print their paper 
and they were to pay him therefor $50 per issue of 3000 copies, 
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but if the number of copies should be reduced there should be 
a corresponding reduction in the payment at the rate of $2 per 
ream or 500 copies, the agreement to be in force six months with 
the privilege of six months more if. mutually agreed; that this 
agreement was afterwards embodied in a written instrument dated 
May 31, 1897, and signed by three of the defendants, one of the 
others not having been requested to sign and the remaining one 
having declined, saying that the signatures of the three who had 
signed were sufficient; that afterwards the contract was renewed 
orally, by some if not all of the defendants, in accordance with 
the terms of the original agreement; that the plaintiff performed 
his part until the end of January, 1898, when he ceased, because 
of the failure of the defendants to pay; and that there wae then 
a balance due and unpaid of $743.40 for which amount this 
action was brought. 


We shall first consider the last exception, namely, that taken 
to the overruling of the motion for a new trial based on the 
ground that the verdict was contrary to the law and the evidence. 
The jury found against four of the defendants for the full 
amount claimed, $743.40, and against the remaining defendant 
for one-fifth of $448.50, this last mentioned sum being the 
amount due up to the end of the first period of six months dur- 
ing which the original contract was to be in force. The court in- 
structed the jury that those of the defendants, if any, who had 
no further connection with the work either by request for an 
extension of the agreement or by acceptance of the work would 
not be liable for the value of the work done after the expiration 
of the first six months. It then proceeded as follows in its charge: 
“If you should decide that some of the defendants or all of them 
were liable on the original agreement, but that all of the defend- 
ants so liable are not liable for the work done after November 
31st, your verdict would in that case be against the defendants 
who are liable only on the original agreement for the sum of 
$448.50, and against those of the defendants who are liable also 
under the extension of the agreement for the full amount claim- 
ed, $743.40. For instance, if you have five defendants, A, B, 
C, D and E, and A, B and C were liable under the original agree- 
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ment, and not under the extension, your verdict against A, B and 
C would be for the sum of $448.50; and if you should find that 
D and E were liable not only under the original agreement but 
under the extension, you should find a verdict against them for 
the full amount claimed, $743.40.” It is contended that the 
verdict is uncertain, unintelligible, ambiguous, irresponsive to 
the issue and fatally defective. One specific objection to the 
verdict under this head is that it is joint against four of the defen- 
dants and several against one, and that in so far as it is against 
this one, it is not for the amount of $448.50 for the whole of 
which he was liable, if liable at all, but for only one-fifth of this. 
The objection is well taken. The plaintiff claimed that the de- 
fendants contracted jointly and severally. Let us assume that 
they did so contract in so far as they contracted at all. Still the 
verdict would have to be for the same amount against all who 
were in the same class. If all five defendants were liable under 
the original agreement, as the jury evidently found they were, 
the verdict should have been against all five for the $448.50 and 
if only four were liable under the extension of the agreement, 
the verdict should have been against all of them for the addi- 
tional $294.90. The verdict could not properly be against four 
on the original agreement for the $448.50 and against one for 
one-fifth of that sum. It could not even properly have been 
against each of the five for cne-fifth of the whole, for each con- 
tracted for the whole, not for a fractional part. No doubt the in- 
struction was erroneous or at least ambiguous and misleading for 
taken literally it would permit a verdict against five for $448.50 
and against four for $743.40 or $1191.90 altogether, although 
only $743.40 was claimed. And whether, since no exception was 
taken to the instruction, we could set aside the verdict if it was 
in accord with the instruction, or whether we could so construe 
it in the light of the whole record as to allow it to stand, we need 
not say, for it does not accord with the instruction and is contrary 
to both the law and the evidence. The instruction would not per- 
mit a separate verdict against one and a joint verdict against four 
for the same sum, much less a several verdict against one for a 
fraction of that sum and a joint verdict against four for the 
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whole, when they were all equally liable for the whole if liable 
at all. Since the verdict must be set aside for the reasons stated 
we will not consider the other objections to it, especially as there 
may be no ground or occasion for raising them on a second trial. 


The exceptions to the instructions will be briefly considered 
as the questions raised by them would otherwise probably be 
raised on a second trial. First, an exception to an instruction in 
substance that although the plaintiff alleged in the complaint 
that the defendants were partners and failed to prove it, yet 
such failure did not require the jury to render a verdict for the 
defendants. The defendants contend that since they were alleg- 
ed to be partners they could not be held except as partners and 
that since they were not proved to be partners there was a fata] 
variance between the pleading and proof. But if they in fact 
jointly contracted they would be jointly liable whether they were 
partners or alleged to be partners or not. Hunter v. Martin, 
57 Cal. 365; Wallace v. Baisley, 22 Or. 572. If the allegation 
that they were partners were stricken out there would still be a 
good cause of action stated. But it would be necessary to prove 
that they did jointly contract. If only a part of the defendants 
actually contracted then proof of a partnership would be neces- 
sary in order to hold all. For instance, since a partnership was 
not proved, the two defendants who did not sign the written 
agreement could not be held on that agreement. They could 
be held, if at all, only in case they entered into the oral agree- 
ment. The court so instructed the jury. It was a question of 
fact left to the jury to say whether all the defendants entered, 
into the oral agreement. Whether the evidence was sufficient to 
support the finding on this question need not now be considered. 


Secondly, the exception to the instruction in substance that 
if there were a prior verbal agreement all the defendants who 
were parties to it would be liable whether they signed the subse- 
quent written agreement or not. Defendants contend that this in- 
struction was in violation of the rule that parol evidence is inad- 
missible to vary the terms of a written contract, or that a contract 
cannot rest partly in writing and partly in parol. But this in- 
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struction was given by the court with reference to the theory that 
the verbal agreement contained exactly the same terms as the 
written agreement, in which case, of course, the parol evidence 
of the verbal agreement would not be at variance with the terms 
of the written agreement. Whether the verbal and written 
agreements were the same need not now be considered. 

The verdict is set aside and a new trial ordered. 

Achi ck Johnson for the plaintiff, 

J. T. De Bolt for four defendants, 

A. G. Correa for defendant White. 


LINCOLN L. McCANDLESS v. SOLOMON MAHELONA, 
WAIANAE COMPANY and KALAMA. 


Exceptions FROM Circuit Court, First Crecuir. 
SUBMITTED SEPTEMBER 26, 1899. Dxcipep Decemser 9, 1899. 


Frear anp Warma, JJ., anb CIxcurr Jupen STANLEY, IN 
PLACE OF JUDD, C.J., ABSENT. 


Acceptance of money for taxes on the land from the true owner of 
an undivided half by the owners of the other undivided half who 
were in possession is held, with other slight evidence, sufficient to 
support a finding by the jury that the possession was not adverse, 
im an action to quiet title. 


OPINION OF THE COURT BY FREAR, J. 


This is an action to quiet the title to the land described in 
Royal Patent 1067, L. C. A. 2977, to Paupau, situated at Wai- 
anae, Oahu. The defendant Kalama disclaimed and the defend- 
ant Waianae Company did not appear. The case was tried be- 
tween the plaintiff and the defendant Mahelona before a jury, 
which returned a verdict for an undivided half of the land for 
each party, and the case comes here on an exception to the over- 
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ruling of a motion for a new trial on the ground that the verdict 
was contrary to the law and the evidence. 


There were two issues, inheritance and adverse possession. As 
to inheritance, the original pxtentee of the land was one Paupau 
who died intestate in the early seventies and the question was, who 
inherited from him? The plaintiff claimed that Paupau’s only 
heir was his widow, Makaakau, from whom he, the plaintiff, 
claims title to the whole land by mesne conveyances. The de- 
fendant claimed that Paupau’s only heir was his brother, Wahine- 
ino, from whom he, the defendant, claims title by descent to 
Poopu, Wahineino’s widow, and by conveyance from Poopu to 
himself. The jury found that Paupau left both widow and 
brother surviving him and consequently that the plaintiff and de- 
fendant were each entitled to one-half of the land, so far as the 
issue of inheritance was concerned. The verdict is not questioned 
upon this issue. 

The plaintiff claimed also by adverse possession. Makaakau 
executed a deed purporting to convey the whole land to Kalipo 
and Kaiwi on June 2, 1877, the purchase price being paid by 
Poe Wallace, father of Kalipo and half brother of Kaiwi. These 
grantees and Wallace were in possession until the conveyances to 
the plaintiff on July 20 and September 20, 1898, and the ques- 
tion was whether this possession was adverse for twenty years as 
against Poopu, who conveyed to the defendant on August 29, 
1898. Defendant contends that Poopu’s title was recognized up 
to 1884, and that it was then disputed only on the ground that 
she was not the wife of Wahineino, and that even then it was 
admitted that if she were his wife, she would be entitled to one- 
half of the land. 


The testimony relied on to show this is as follows: Poe Wal- 
lace, one of plaintiff's witnesses testified, on cross-examination, 
that Poopu came to him in 1883 and 1884 and laid claim to part 
of the land and that he refused it and said to her: “You may 
be the wife of this man, married by law and you may not. I 
don’t know anything about it. Go home.” Again, later on, he 
testified that she came to him and demanded half of the land 
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and said she was the wife of Wahineino, but that he told her to 
go before the court and substantiate her claim through marriage, 
and that he then disputed her marriage, and in answer to the 
question, And so you admit at that time that if she was legally 
married to Wahineino she had some claim to that land?” he re- 
plied, “Yes sir, I said so, and if your claim is good you go before 
the court and make it good,” and that he said to her in substance 
that he would not give the land up then because he did not be- 
lieve that she was married to Wahineino. Later on he testified: 
“If there was a child (of Wahineino) I could not hold what I 
do.” Later on he testified: “It was in the year 1884 that Poopu 
claimed the land and I understood that she claimed a portion of 
this land and I refused; not before that time. She made no claim 
before 1883 or 4, that is when I declined to acknowledge her 
claim, and told her to go before the court.” 


Poopu testified that when Makaakau died, she came up (she 
lived at Waialua) and found that Makaakau had disposed of the 
land to Kaiwi and a young woman, and “I went over there and 
saw these people were living on the land and proffered them my 
taxes on the land and it was all right. This continued on until 
83 or ’84 when I went up at that time and Kaiwi told me that 
they had some doubt about my being a married woman, married 
to this Wahineino, and if I thought I had a widow’s right I had 
better come before the court and prove it.“ 


Kalaluhi, adopted son of Wahineino, testified that he went 
with Poopu to Poe Wallace in regard to the land the first time 
and that Poe told them “to go back and prepare to have some 
money for the paying of the taxes and come back. We did come 
back again with the money according to the amount which we 
were told to bring. We were told to bring $10. We took the 
money to Poe and to Kaiwi. They took the money. After this 
first visit with the money after that we went away. We stayed 
until we thought it was time to bring another $10 to pay the 
government taxes and when we did come we were told by Poe 
that we had no right at all to the place and he told us to go away. 
That was the year ’84, the last time we went there, when we were 
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told we bad no rights to the land. It was in 1883 when we first 
came to pay the $10, it was received by Poe.” 

Kaaiholei testified: “I heard directly from Poe Wallace that 
Poopu came and brought him $10 tax money. He told me that 
this Poopu brought the tax money for her share of the land. He 
didn’t tell me whether he didn’t take it, that was in 1883 that 
Poe had this conversation with me and told me of it.”’ 


The court instructed the jury in substance that occupation 
though undisturbed did not amount to adverse possession if it 
was under or by permission of or in recognition of the title of the 
true owner, and that an acceptance of money as taxes on the land 
from the true owner by one in possession, knowing it to be paid 
by the true owner as taxes due by him, and not accepted as a gift 
or a loan, would constitute a recognition of the title of the true 
owner and interrupt the running of the statute of limitations. 
No exceptions were taken to these instructions. 

In our opinion there was sufficient evidence to support the 
verdict. It was for the jury to pass upon. 

The exception is overruled. 

Cecil Brown for the plaintiff. 

Robertson & Wilder for the defendants. 
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IN THE MATTER OF THE ESTATE OF KAMAKALA. 
Exceptions From Crrecurr Court, SECOND Crrcorr. 
SUBMITTED OCTOBER 5, 1899, Dercipep Drcemper 9, 1899. 


Frear AND WEHITI NO, JJ., anD Circuit Jupax PERRY, IN PLACE 
or Jupp, C. J., ABSENT. 


An oral agreement of counsel, to extend the time of filing an appeal 
notice, and to waive the filing of such ‘notice within the statutory 
time, was afterwards reduced to writing and filled and passed upon 
and allowed by the court. Held, that the appeal was complete, and 
that the requirements of the statute under the circumstances of 
this case could be waived by counsel. 


OPINION OF THE COURT BY WHITING, J. 


Petition for the declaration of heirs of one Kamakala (k) de- 
ceaséd. The record before us shows that a decree was signed 
by the Second Circuit Judge dated April 28, 1898, and filed on 
that day. A notice of appeal by contestant, Mary Kanoho 
Brown, was dated and filed May 4, 1898, and is as follows: 

“And now comes Mary K. Brown, the contestant in the above 
entitled cause, against whom'a decree was entered therein on the 
28th day of April, 1898, by the Hon. J. W. Kalua, sitting in 
chambers, and hereby appeals to the Circuit Court of the Second 
Circuit at the next June Term thereof, and gives notice that she 
will demand a trial of the issue of fact herein before a jury of the 
country at said term.” 

S. F. Chillingworth, Esq., was attorney for the petitioner Koba 
Kamakala, and Geo. Hons, Esq., and A. N. Kepoikai, Esq., were 
the attorneys of Mary Kanoko Brown, the contestant appellant. 

At the December term of the Second Circuit Court, on De- 
cember 7, 1898, the case was called up and A. A. Wilder, Esq., 
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appeared and stated in open court that he had been authorized 
by Mr. Chillingworth to appear for him in this matter and fur- 
ther that Mr. Chillingworth instructed him to waive the time of 
filing the appeal. Mr. Hons filed the stipulation waiving time 
of filing notice of appeal,—to wit, “It is hereby stipulated and 
agreed between the parties in the above entitled matter that the 
notice of appeal filed by contestant herein on May 4, 1898, shall 
have the same effect as if filed within the time required by law.” 
Signed by counsel for petitioner and for contestant. The case 
was then passed over presumably as Judge Kalua was disqualified 
from having already rendered a decision. 


At the June term of the said Second Circuit Court, June 14, 
1899, before Stanley, J., the case was moved on the calendar and 
J. M. Kaneakua, Esq., appearing for petitioner, moved to dismiss 
the appeal, claiming that plaintiff’s counsel had no right to allow 
an appeal after the date for taking or perfecting the appeal had 
elapsed. The counsel for contestant appellant filed an affidavit 
of S. F. Chillingworth, Esq., the attorney for petitioner. The 
court then ruled that the notice of appeal had not been filed with- 
in the time required by statute and that counsel could not 
stipulate to waive the time of appeal after it had elapsed, and dis- 
missed the appeal. 


The affidavit of S. F. Chillingworth is as follows: 


“And now comes S. F. Chillingworth, and being first duly 
sworn, deposes and says that he was at all times and is now the 
attorney for Koba Kamakala, the petitioner in the above entitled 
matter. That the same came on to be heard before the Honorable 
John W. Kalua, Judge of the Second Circuit, during the month 
of April, 1898, and that a decree signed by the said Judge was 
filed on April 28, 1898, by which the said petitioner was decreed 
one of the heirs of the said Kamakala, deceased intestate. And 
deponent further says that Geo- Hons, Esq., the attorney for 
Mary Kanoho Brown, the contestant in the above entitled mat- 
ter, represented to deponent on said 28th day of April, 1898, 
that A. N. Kepoikai, Esq., one of the attorneys for contestant was 
then temporarily at Honolulu, Oahu, and that he, the said Geo. 
Hons wished to communicate and consult with the said A. N. 
Kepoikai, Esq., regarding the nature of an appeal which con- 
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testant wished to take from the decision and decree of the said 
court, but that he, the said Geo. Hons would not be able to re- 
ceive any reply from the said A. N. Kepoikai, Esq., until Wednes- 
day the 4th day of May, 1898, being one day later than the time 
allowed by statute to file a notice of said appeal, and deponent 
further states that a verbal agreement was then and there entered 
into between the said deponent, representing the said petitioner 
and the said Geo. Hons, representing the said contestant, that 
the said notice of appeal, if filed, after the statutory time had 
elapsed should have the same force and effect as if filed within the 
time required by law.” 


The appeal was taken one day late, see in re Estate of Lazarus, 


11 Haw. 379, and the dismissal of the appeal must stand unless 
the waiver by counsel binds the petitioner. 


In Spooner v. Rice, 11 Haw. 427 the court says, “Courts else- 
where differ as to whether the statutory requirements relating 
to appeals may be waived. Whichever may be the better opinion 
on principle, it must be regarded as settled in this jurisdiction 
that such requirements of the kind now in question may be 
waived.” The waiver in this case was “of the failure to deposit 
cash or file a bond for costs to accrue and a bond against dispos- 
ing of property.” 

In Coleman v. Coleman, 5 Haw. 300, the court held that coun- 
sel had the right to make the waiver. Accrued costs were not 
paid until after the ten days for perfecting the appeal had ex- 
pired. The court overruled the case of Paakuku v. Komotke- 
ehuehu, 3 Haw. 642. 


The affidavit of S. F. Chillingworth, which is undisputed, 
shows an oral agreement or stipulation of counsel amounting to 
an extension of time and also to a waiver of the failure to enter 
the appeal within the statutory period; and that the agreement 
was made on the day of the decree and before contestant lost 
any right of appeal, and that this stipulation was afterwards re- 
duced to writing and filed. Further, the waiver was made in 
open court at the December term, and only at the succeeding 
June term, 1899, was any objection raised by petitioner. If the 
case had proceeded to trial at the December term, he certainly 
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would not be allowed to raise the objection after a decision on 
the merits had been arrived at. 


Under these special circumstances, the party is bound by the 
agreement of counsel and cannot now take advantage of the 
action of his counsel which caused the delay in filing the appeal. 
But we do not go so far as to say that counsel could bind his 
client, without his consent or ratification, by a waiver made after 
the time for taking the appeal had elapsed, there being no prior 
agreement or stipulation such as in the present case. 

The order appealed from dismissing the appeal to the Second 
Circuit Court is reversed, and the case is ordered reinstated in 
said court. 

Exceptions sustained. 

S. F. Chillingworth and J. M. Kaneakua for petitioner. 

Geo. Hons and A. N. Kepoikai for contestant. 


JOHN BUCKLEY and J. J. SULLIVAN v. M. D. MON- 
SARRAT. 


ORIGINAL. 
Susmirtep June 27, 1899. Decipep DROEMBRR 13, 1899. 


Frear AND Warma, JJ. 


A decree of divorce a vinculo matrimonii cuts off all right to dower 


in the wife. 
OPINION OF THE COURT BY WHITING, J. 


This case was presented under Sec. 1140 of Civil Laws as 
amended by Act 18, Seasion Laws 1898, on a submission of case 
without action. The facts out of which the controversy arises, 
as stated in the submission, are as follows: 

On the 1st day of June, 1882, M. D. Monsarrat intermarried 
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with one Florence E. Luce and she became his wife in accord- 
ance with the laws of the Hawaiian Islands. At the date of his 
marriage with the said Florence E. Luce, the said M. D. Mon- 
sarrat was possessed of or owned an estate in fee simple consist- 
ing of an undivided one-fifth share of a piece of Jand situate on 
Union street, Honolulu, and continued to own such share of the 
said land until a date to be hereinafter mentioned. 


On or about the 18th day of August, 1895, the said Florence 
E. Luce, then the wife of the said M. D. Monsarrat, obtained an 
absolute divorce from him in the Circuit Court of the First Cir- 
cuit on the ground of non-support by him. A copy of the decree 
in the divorce suit, Monsarrat v. Monsarrat, is hereto annexed 
and marked Exhibit “A.” 


On or about the 2d day of April, 1896, the said Florence E. 
Luce, then intermarried with and became and she now is the wife 
of C. V. E. Dove in accordance with the laws of the Hawaiian 
Islands. That on the 15th of March, 1899, the said M. D. Mon- 
sarrat sold and by a deed of conveyance conveyed to the said 
John Buckley and John J. Sullivan his undivided one-fifth 
share of the said land on Union street, Honolulu, and by said 
deed of conveyance he, together with the other parties to the 
deed, covenanted with the said John Buckley and John J. Sulli- 
van, that he had good right to sell and convey to them the said 
undivided one-fifth share of the land described in the said deed 
of conveyance and that such share was free of and from all in- 
cumbrances. A copy of said deed of conveyance is hereto an- 
nexed and marked Exhibit “B.” 


It is admitted that if Mrs. Dove had remained the wife of the 
said M. D. Monsarrat she would have been entitled, upon his 
death, if then living, to a dower interest in the property so sold 
to the said John Buckley and John J. Sullivan. 

It is also admitted that if the said Florence E. Dove had con- 
tinued the wife of the said M. D. Monsarrat and such deed of 
conveyance to the said John Buckley and John J. Sullivan had 
been executed without her joining to release her dower or with- 
out releasing her dower by a separate agreement, this omission 
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would have caused a breach of the covenant in the said deed of 
conveyance against incumbrances, and on action brought the 
said John Buckley and John J. Sullivan would have been en- 
titled to recover damages. 

The question for submission to the court is: 


1st. Has Mrs. Dove by her divorce from the said M. D. 
Monsarrat and her subsequent re-marriage with the said C. V. 
E. Dove forfeited her right to dower in the piece of land con- 
veyed by said M. D. Monsarrat to the said John Buckley and 


John J. Sullivan? 

This question has been passed upon by many courts and text 
writers, not all, however, arriving at the same conclusion. The 
weight of authority is that she has no claim to dower. Many 
states have preserved her right to dower by statute. 


In Barrett v. Failing, 111 U. S. 524, Mr. Justice Gray says: 
“Unless otherwise provided by local law, a decree of divorce by 
a court having jurisdiction of the cause and of the parties dis- 
solving the bonds of matrimony puts an end to all obligations of 
either party to the other, and to any right which either has ac- 
quired by the marriage in the others’ property, except so far as 
the court granting the divorce, in the exercise of an authority 
granted it by the legislature, orders property to be transferred or 
alimony to be paid by one party to the other. * * * It has 
been generally held that a valid divorce from the bond of matri- 
mony, for the fault of either party, cuts off the wife’s right of 
dower, and the husband’s tenancy by the curtesy, unless express- 
ly or impliedly preserved by statute.” 


Bell v. Smaliey, 45 N. J. Eq. 478, was a case where a will 
directed that in case A’s wife shall survive him an annual pay- 
ment shall be made her during her widowhood, but shall cease 
at her re-marriage or on her death; it was held that if A and his 
wife are divorced, so that when A dies the woman who was his 
wife does not become his widow, she will not be entitled to the 
legacy. The court says: The period for which the gift is to 
continue in force is during her widowhood. At her re-marriage, 
or on her death, the will says the principal shall be distributed. 
So that it is perfectly clear that the testatrix meant that Hannah 
should only take while she remained the widow of Francis, and 
it necessarily follows that the status or condition became such, 
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prior to the death of Francis, that she did not become his widow 
by his death, she has not now and never can have the character 
in which alone she can take. By the decree of divorce she be- 
came a feme sole, and could, the next day after that decree was 
pronounced, have lawfully contracted a new marriage. 
Now although Hannah survived the man who was the husband, 
she was not his wife when he died, but a feme sole and conse- 
quently did not become his widow by his death.” 

Rice v. Lumley, 10 Oh. St. 596. “Dower is provided for by 
statute in Ohio and is only allowed to the widow who was the 
wife ofithe person dying at the time of his death. A woman who 
has obtained a divorce for the fault of the husband and after- 
ward married znother man, is not, after the first husband’s death, 
entitled to dower in his real estate. In such case, the dower is 
not lost by way of forfeiture; but a woman divorced a vinculó 
matrimonii from her first husband, and by subsequent marriage 
the wife of another man, at the time of the death of the person 
who had been her first husband, is not the widow of the latter 
within the terms of the statute relating to dower.” Two judges 
dissenting holding that she was entitled to dower. 

The case of Rice v. Lumley, was based on Statute of 1824, 
concerning divorce and alimony which provided “that when the 
cause of divorce shall arise from the aggression of the wife, she 
shall be barred of her right of dower.“ See Lamkin v. Knapp, 
20 Oh. St. 454. By a later Statute of 1840, the right of dower 
is preserved in cases of divorce through fault of husband. The 
court says, however, that “it would seem that the weight of 
authority in this country where there is no statute affecting the 
question, is in accordance with the holding in Rice v. Lumley 
(10 Oh. St. 596) that dower” is only allowed to the widow who 
was the wife of the person dying at the time of his death; citing 
Scribner Dower 519; 2 Bishop Mar. & Div., 3 ed. Sec. 661; 4 
ed. Sec. 706, 

Gould v. Crow, 57 Mo. 200. The Court says: “After dis- 
solution (of the marriage status by decree of divorce) neither 
party can claim rights dependent upon its continued existence. 
The husband is no longer entitled to curtesy in his wife’s lands, 
or to recover to his possession her choses in action, and the wife’s 
incomplete right to dower in his lands wherever situated must 
cease. These are the doctrines of the common law. There may 
be some statutory changes of some of the State Courts on these 
questions. This is the conclusion arrived at by Bishop in his 
celebrated treatise on marriage and divorce. After a thorough 
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discussion and citation of authorities he says: ‘Still, in the ab- 
sence of any statutory provision, the unwritten law of our states, 
in general, does not recognize the status of marriage in a woman 
who has no husband. Consequently it does not recognize in her 
the existence of property rights which hang directly upon this 
status. 2 Bishop Mar. & Div., 5 ed., Secs. 155 to 170 and cases 
cited.’ ” 

In Hunt v. Thompson, 61 Mo. 152, A wife divorced from 
her husband can only have dower in his estate, where it is given 
by statute. Three things, viz.: marriage, seisin and death of the 
husband, are requisite to consummate the right of dower. By the 
common law no woman can have dower in her husband's lands, 
unless the coverture continues up to the time of his death. Ac- 
cording to the elementary treatises on the subject the marriage 
must continue until the husband’s death, and the claimant must 
then be his actual wife, this being essential to constitute her his 
widow, as it was only the widow that could be endowed. But 
an absolute decree of divorce annuls and destroys the marriage 
relation, and hence the maxim ubi nullum matrimonium, ibi 
nulla dos. * * * * The enactment of the statute pro- 
vides that if any woman be divorced from her husband for the 
fault or misconduct of the husband, she shall not thereby lose her 
dower. This section changes the common law only so far as to 
give the wife dower when the marriage relation is dissolved by 
a decree of divorce for the husband’s fault or misconduct. Pre- 
viously the divorce destroyed her widowhood and defeated the 
right of dower. The statute interposed and saved the right, but 
did not fix any earlier period for its consummation than formerly 
existed, viz.: the death of the husband. (Gleason v. Emerson, 
51 N. H. 405; Billan v. Hecklebrath, 23 Ind. 71; Fletcher v. 
Monroe, 145 Ind. 58; Lewis v. Slater, 2 Greene (Ia) 604; Mc- 
Crane v. McCraney, 5 Iowa 231.)” 

The Hawaiian statute relating to dower is Civil Laws, Section 
1906. “Every woman shall be endowed of one third part of all 
the lands owned by her husband at any time during marriage in 
fee simple, in freehold, or for the term of fifty years or more so 
long as twenty-five years of the term remains unexpired, but in 
no less estate unless she is lawfully barred thereof.” 

Section 1907. “If a husband seized of lands in fee simple 
etc., as specified in the preceding section, shall exchange them 
for other lands, his widow shall not have dower in both,” ete. 

Section 1914. “In case of divorce, dissolving the marriage 
contract for the misconduct of the wife, she shall not be en- 
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wines See also Section 1946, the Statute of Divorce, same 
effect. 

Section 1915. A woman may bar her dower by joining with 
the husband in deed or by her separate deed of release. 

There are other provisions of the statute relating to barring 
of dower which are not applicable to this case. 

The statute of divorce authorizes a provision to be made for 
the wife out of property of the husband. 

Dower and divorce are allowed by the Hawaiian statutes in- 
dependent of the common law. Carter v. Carter, 10 Haw. 693. 

The statutes of New York contain provisions substantially the 
same as the Hawaiian statutes, viz.: Estates of dower. In case 
of divorce dissolving the marriage contract for the misconduct 
of the wife she shall not be endowed,” and in the statute relating 
to divorce, “a wife being a defendant in a suit for a divorce 
brought by her husband and convicted of adultery shall not be 
entitled to dower.” The Court of Appeals of New York passed 
upon the divorced wife’s right to dower under those statutes in 
Wait v. Wait, 4 N. Y. 95. The wife obtained a decree of 
divorce dissolving the marriage contract for the adultery of her 
husband. Later he died, and she claimed dower in premises of 
which he was seised prior to the divorce. The court held that 
she was entitled to dower and that the legislature of New York 
by expressly enacting that “in case of divorce dissolving the 
marriage contract for the misconduct of the wife, she shall not 
be endowed” manifested an intention that she should retain her 
right of dower in case of a divorce for misconduct of the husband. 

The contrary was laid down by the Vice-Chancellor in Day 
v. West, 2 Edw. Ch. 592. “It may be asked what becomes of the 
wife’s right of dower where she proceeds against her husband 
and obtains a divorce a vinculo matrimonii? The answer is 
obvious. In such a case all right to dower is gone; not, how- 
ever, because she has obtained an allowance of permanent alimo- 
ny, or anything in lieu of alimony, if either should be decreed, 
but because of the dissolution of the marriage which puts an end 
to the relation of husband and wife; and by necessary conse- 
quence to the right of dower; since it is essential to dower that 
the marriage should subsist at the death of the husband. A 
woman cannot have dower who is not the wife of a man in whose 
lands she claims it at the time of his death.” 

The case of Wait v. Wait, has been criticised in the courts of 
New York and also in other courts and by text writers, Bishop 
Mar. & Div. 6 ed. See. 706. 
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In Price v. Price, 124 N. Y. 599, (decided in 1891) Follett, 
C. J., says: “In Wait v. Wait (4 N. Y. 95), it was held that a 
judgment dissolving a valid marriage for the adultery of the hus- 
band did not cut off the wife’s inchoate right to dower in lands 
of which he was at the date of the judgment, or theretofore had 
been seised; and she having survived, dower was assigned. Tne 
court rested its decision on the ground that the sections denying 
a wife’s right to dower when divorced for her adultery, by fair 
implication saved it when a divorce was granted for the adultery 
of the husband. The learned judge, who wrote, in the case last 
cited, seems to have overlooked Charrnand v. Charrnand (1 
N. Y. Leg. Obs. 134); Day v. West (2 Edw. Ch. 592) and Rey- 
nolds v. Reynolds (24 Wend. 193); and the judgment’ has not 
escaped criticism (Moore v. Hegeman, 27 Hun. 68; Affd. 92 N. 
V. 521. 2 Bishop Mar. & Div. Sec. 706); but the result 
reached by it has lately been confirmed by statute (Code Civ. 
Pro. Sec. 1754.”) 

Wood v. Wood, 59 Ark. 441, 28 L. R. A. 157, decided in 
1894, holds directly contrary to Wait v. Wait and we quote at 
length from the decision: 

“In allowing alimony the court decreed that it should be a 
‘bar of all the plaintiff's right of dower in the estate of the said 
Henry Wood,’ her former husband. She insists that, the divorce 
not having been granted on account of their misconduct, the 
court erred in barring her total rights. But this is not true, un- 
less she could have retained her right to dower after divorce 
from the bonds of matrimony. She could not at common law. 
To entitle a party to dower, she must be the wife at the death of 
the husband. A divorce from the bonds of matrimony barred the 
claim of dower. Frampton v. Stephens, L. R. 21 Ch. Div. 164; 
McCraney v. McCraney, 5 Iowa 241; 68 Am. Dec. 702; Glea- 
son v. Emerson, 51 N. H. 405; Barrett v. Failing, 111 U. 8. 
525, 28 L. ed. 505; Day v. West, 2 Edw. Ch. 596, 6 L. ed. 517; 
Reynolds v. Reynolds, 24 Wend. 196; Wait v. Wait, 4 N. V. 
95; 1 Co. Litt. chap. 5, Sections 36, 32 a.; 3 Bl. Com. 130; 4 
Kent, Com. 54; 2 Bishop, Mar., Div. & Sep. Section 1631. 

“But section 2578 of Mansfield's Digest provides: In case of 
divorce dissolving the marriage contract for the misconduct of 
the wife, she shall not be endowed.’ This is a peculiar statute. 
Without undertaking to declare the rights of a divorced wife, 
the legislature declared by this section in what event she shall 
not be endowed. It is a copy of a New York statute without the 
enactment of the statutes of the state from which it was bor- 
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88 which explained, and gave it vitality and effect in that 

In Reynolds v. Reynolds, 24 Wend. 198, the origin and 
effect of this statute in New York is explained as follows: ‘By 
the statute, Westm. II. (13 Edw. I chap. 34), it was enacted that 
if a wife willingly leave her husband, and go away, and continue 
with her advoutrer, she shall be barred forever of action to de- 
mand her dower that she ought to have of her husband’s lands, 
if she be convicted thereupon, except that her husband willingly, 
and without coercion of the church, reconcile her, and suffer her 
to dwell with him, in which case she shall be restored to her 
action.” 2 Co. Inst. 433. This statute was, in substance, re- 
enacted in this state in 1787 (1 Greenl. Stat. 294, Sec. 7), and it 
remained in force down to the revision of the laws in 1830. 
* * * In 1830 the Act of 1787 was repealed, and, after. de- 
claring that a widow shall be entitled to dower, a new provision 
was made in the following words: ‘In case of divorce dissolving 
the marriage contract for the misconduct of the wife, she shall 
not be endowed.’ 1 Rev. Stat. 741, Sec. 8. Under this statute 
the adultery is not enough. It must be followed by a divorce 
dissolving the marriage contract. This has brought us back to 
the common law as it stood before the Statute of 13 Edw. I., for, 
as we have already seen, adultery did not work a forfeiture at 
the common law. And as to a divorce d vinculo, that always 
put an end to the claim of dower, for, although it was not neces- 
sary that the seisin of the husband should continue during the 
coverture, it was necessary that the marriage should continue 
until the death of the husband. Co. Litt. 32 a.; 2 Bl. Com. 130; 
2 Kent., Com. p. 52c, and Id. p. 54. The statute bar for the 
mere act of adultery, which had existed for more than five cen- 
turies and a half, was blotted out by the repeal of the Act of 
1787, the British statute not being in force in this state; and 
the eighth section of the Act of 1830 has added nothing to the 
law as it would have stood had the legislature stopped with a 
simple repeal of the Act of 1787.’ 

“In Wait v. Wait, 4 N. Y. 95, the court overlooking Day 
v. West, 2 Edw. Ch, 592, 6 L. ed. 515, and Reynolds v. Rey- 
nolds, 24 Wend. 193, ‘held that a judgment dissolving a valid 
marriage for the adultery of the husband did not cut off the 
wife’s inchoate right to dower in lands of which he was at the 
date of the judgment or theretofore had been seised.’ In speak- 
ing of the decree dissolving the marriage in that case, the court 
said: ‘The statutory divorce is limited in its operation, and only 
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affects the rights and obligations of the parties, to the extent 
declared by statute. * * * It is true that the decree is that 
the marriage be dissolved, and that each party freed from the 
obligations thereof. This dissolution and release, however, is not 
absolute. The wife, when the husband is the guilty party, is 
still entitled to her support; and the obligation of the marriage 
still rests upon the husband so far as to render it unlawful for 
him again to marry. When the wife is the guilty party, the mar- 
riage still continues in force so far as to give the husband a title 
to her property, and to render it unlawful for her to marry. As 
a further penalty for the offense, the legislature have declared 
that when the wife is convicted of adultery she shall not be en- 
titled to dower in her husband’s real estate.’ 


“Holding that a decree of divorce had no other effect than 
that declared by the statute, and finding that the dissolution of 
marriage by the decree was not absolute, but that the obligation 
of marriage, according to the statutes of New York, still rested 
upon the husband so far as to render it unlawful for him again 
to marry, the court rested its decision in Wait v. Wait on the 
ground that the section which provided that, ‘in case of divorce 
dissolving the marriage contract for the misconduct of the wife, 
she shall not be endowed,’ by denying a wife’s right to dower 
when divorced for adultery, by fair implication saved it when a 
divorce was granted for the adultery of the husband. This de- 
cision, even under the peculiar laws of New York, has been ques- 
tioned. Moore v. Hegeman, 27 Hun, 70, affirmed 92 N. V. 
521, 44 Am. Rep. 408: Price v. Price, 124 N. Y. 599, 12 L. 
R. A. 359; 2 Bishop, Mar., Div. & Sep. Section 1635. 


But there is no statute in this state limiting the dissolution 
of the martial ties to either party. Under the statutes divorced 
wife by way of alimony, but in a divorce a vinculo the dissolu- 
tion of the marriage is ahsolute. The common law in this res- 
pect is unrepealed. Here no quasi marital relation or condition 
exists, after a divorce from the bonds of matrimony has been 
granted, upon which the right to dower can attach. Under the 
statutes of this state the widow is only entitled to dower. It is 
true that the language of section 2578 of Manfield’s Digest in- 
dicates the opinion that the wife would be entitled to dower if 
the divorce should be granted on account of the husband, but 
as said by Chief Justice Marshall in Postmaster General of 
United States v. Early, 25 U. S. 12 Wheat. 14, 86 L. ed. 582, 
“a mistaken opinion of the legislature concerning the law does 
not make law.” Endlich, Interpretation of Statutes, Section 372. 
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The question submitted to the court, Has Mrs. Dove by her 
divorce from said M. D. Monsarrat and her subsequent re-mar- 
riage with the said C. V. E. Dove forfeited her right to dower 
in the piece of land conveyed by said Monsarrat to Buckley and 
Sullivan?’ We answer in the affirmative. 

Henry Holmes for the plaintiffs. 

Lorrin Andrews for the defendant. 


JOHN D. PARIS v. JOHN GREIG, Temporary Administrator 
of the Estate of ANTONIO FERNANDES, deceased. 


APPEAL From Circuit Jup, First Circuit. 
SUBMITTED OCTOBER 3, 1899. Decipep DEcEMBER 19, 1899. 


FREAR AND Warsa, JJ., anp A. A. WII DER, Esg., or THE Bar, 
IN PLACE OF JUDD, C. J., DISQUALIFIED. 


Specific performance may be decreed of a contract to sell and assign a 
ranch though it consists of only leasehold interests and other per- 
sonal property. 

Although specific performance may be decreed of a part only of a con- 
tract which is by its terms divisible, or, under some circumstances, 
of so much of a contract as cam be performed with an abatement 
of the price a; to the part that cannot be performed, yet, under the 
circumstances ef the present case, where specific performance can- 
not be decreed of the portion of the contract which provides for 
the sale of the cattle and horses on the ranch, it should not be de- 
creed of the portion that provides for the sale of the leases, al- 
though these are provided for in a separate clause and at a separ- 
ate price. 

The cattle were to be paid for at $10 a head, the number to be ascer- 
tained by a drive by the vendor and a count by both parties. The 
cattle were, many of them, wild and roamed over an extensive 
country covered largely by forests and lantana. It would require 
from three to six months to make a complete drive. It was pro- 
vided that the drive should be made by the vendor partly because 
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ef his special knowledge of the cattle and the country and his in- 
terest in having the drive as complete as possible. The rule that 
equity will not undertake to enforce specific performance of acts 
which require the exercise of peculiar skill or knowledge or which 
extend over a long period and require continuous supervision would 
have little or nc «pplication in this case, if the vendor were living, 
because his own interests would compel him to make as complete 
a drive as possibile and it would be immaterial to the vendee wheth- 
er the drive were complete or not, as de would get all the cattle 
there were on the ranch but would have to pay for only those that 
were driven. No time having been agreed upon within which the 
drive should be made, the court could fix a reasonable time. 

The rule that equity will not compel a party to complete a contract, 
28 by naming a price or appointing a valuer, where such a method 
is prescribed in the contract for the determination of the price, 
perhaps would not apply to the case of a sale of cattle at a certain 
price per head, the number to be determined by a drive by the 
vendor,—if the vendor were still alive. 

But in view of the nature of the drive and the provision of the contract 
that it was to be by the vendor, without naming his administrator, 
‘tt 1s held that in the present case the intention was that the mak- 
ing of the drive should be the personal privilege or act of the ven- 
dor and that equity could not properly compel his administrator 
to complete the contract by making tthe drive himself. 

OPINION OF THE COURT BY FRBAR, J. 


This is a bill in equity to compel the specific performance of 
the following agreement: 


This agreement made and entered into this 14th day of Octo- 
ber, A. D. 1898, witnesseth that I, Antonio Fernandes of Kau- 
malumalu, N. Kona, agree to sell all my cattle to J. D. Paris at 
the rate of $10.00 (Ten Dollars) per head for all cattle over one 
month old and all calves under one month old to be thrown in 
with the herd without charge, said cattle to be driven by me and 
counted by said J. D. Paris and Antonio Fernandes or their 
authorized agents, all said cattle to be strong and healthy. 

And I also agree to sell all my horses to said J. D. Paris at the 
rate of $30.00 per head, to be cqunted by said J. D. Paris and 
myself. 

2d. I agree to sell all my leases of Kaumalumalu and Holua- 
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loa and also a 4 interest in a lease on Kaumalumalu held by my 
cousin M. G. Sant Anna for $500.00 (Five Hundred Dollars). 

I also agree that one-half of the amounts to be paid for said 
cattle and horses and leaseholds to be paid cash and one-half in 
four years’ time in notes to be given by said J. D. Paris at the rate 
of five per cent. interest per annum. 

And I, J. D. Paris, agree with said Antonio Fernandes upon 
the delivery of said cattle aforesaid, I will pay for the same at 
the rates viz., $10.00 per head for all cattle over one month old 
and for all horses at the rate of $30.00 per head. 

And said Fernandes also agrees that all dairy utensils and sad- 
dles of all descriptions and all pigs and poultry shall be thrown 
in free of charge with the ranch. 


And I, J. D. Paris, agree to give my note for the amounts 
and at the rate of interest above stated. 


In witness whereof we have hereto set our hands and seals this 
14th day of Oct., 1898. 


(Sig.) Antonio FERNANDES. 
(Sig.) J. D. Panis. 

The controversy relates to the provision, in the first part of 
the agreement, for the driving of the cattle. Fernandes drove 
from October. 20 to November 12, and he and Paris counted 964 
cattle. These cattle were turned out and no more driving was 
done. Fernandes and Paris then talked the matter over. After- 
wards Fernandes claimed that Paris at that time conceded that 
there were 1400 head altogether on the ranch and agreed to pay 
for that number without further driving. Paris claimed that he 
did not so agree but that he conceded that there were 100 head 
undriven and that he would pay for that number in addition to 
the number driven, or would pay for 1400 if Fernandes would 
guarantee that number, which Fernandes refused to do. Fernan- 
des refused to make another drive. The Circuit Judge found 
that Paris did not agree to accept 1400 as the number Fernandes 
had or to pay for that number; also that the drive was not com- 
plete and that Fernandes had a large number, between 100 and 
500 head, that were not driven; that it would require from three 
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to six months to make a complete drive, owing to the extent of the 
country over which the cattle roamed, and especially its peculiar 
features, it being largely covered with forests and lantana, and 
owing also to the wildness of the cattle; and that both parties 
were to some extent to blame for not completing the drive, the 
cattle having been turned out as fast as driven and counted, in 
the belief or hope of both parties that the drive would result in 
but a small difference between the number found and the number 
claimed by Fernandes to be on the land and that the number 
undriven to be allowed and paid for could be agreed upon. These 
findings are not seriously questioned on these appeals. The ques- 
tion then arose whether a new drive should be ordered and the 
contract be enforced. The Circuit Judge held that it could not 
order a new drive and hence could not enforce the entire contract, 
but decreed specific performance of that portion of the contract 
which provides for the assignment of the leases, with liberty to 
Fernandes to perform the whole contract, and from this decree 
both parties appealed. 

In this court the death of Fernandes was suggested and a 
motion was made to substitute the temporary administrator, John 
Greig, as respondent. This motion was granted subject to the 
further consideration of the court as to whether it was proper 
to substitute a temporary administrator as respondent in a suit of 
this kind. Since then the regular administrator has been appoint- 
ed and has entered his appearance and consent to be bound by 
all the proceedings in this case. For this reason as well as for 
the reason that we find for the defendant on other grounds we 
need not consider this question further. 


In our opinion this is a proper case for specific performance, 
so far as the subject of the contract is concerned, although that 
consists of only leasehold interests and other personal property. 

We are also of the opinion that the Circuit Judge erred in 
decreeing specific performance of a part only of the contract. 
It is true specific performance of a part only of a contract may 
be decreed where by its terms its different parts are severable 
(see Wilkinson v. Clements, L. R. 8 Ch. App. 96) and in some 
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cases it may be decreed pro tanto with an abatement of the pur- 
chase price even where the contract is not by its terms severable 
if the part that cannot be enforced is of little consequence as com- 
pared with the remainder. See Richardson v. Smith, L. R. 5 
Ch. App. 648. But such is not the present case. Here the sale 
of the cattle constituted the main feature of the contract, the 
assignment of the leases being of minor importance, except in 
connection with the cattle, and the contract was evidently in- 
tended to be entire, although the different portions of the prop- 
erty to which it relates were dealt with separately. It was a con- 
tract for the sale of a ranch and the parties could not have con- 
templated a sale of the leaseholds for $500, with no provision for 
either the sale or the removal of the cattle. Apparently it would 
take months to remove the cattle and what disposition could be 
made of them as fast as they could be removed does not appear. 
Specific performance of the agreement to assign the leases could 
not justly be decreed under the circumstances merely as a penalty 
or whip to compel the respondent to perform the whole contract 
rather than to be left with his herd of cattle to starve on his 
hands. 

But can the entire contract be specifically enforced? It is clear 
that it cannot until the cattle have been driven aad counted, for 
until then it would be incomplete. Until then, one essential 
element of the contract, the price to be paid, would remain un- 
ascertained. This is therefore in effect a suit first to compel the 
completion of a contract to sell, by enforcing a contract, if any, 
to drive, and, secondly, to enforce the contract to sell, when that 
is completed. The original bill contained no allegation in regard 
to a drive except in so far as it included a copy of the agreement 
and contained no prayer for a drive except in so far as it prayed 
generally for the specific enforcement of the agreement. The 
amended bill sets forth the drive that was made, offers to pay for 
100 head in addition to those counted, or for the whole 1400 
claimed if the defendant will guarantee that number, and prays 
generally, as in the original bill, for the specific enforcement of 
the agreement. It seems now to be taken for granted that if the 
contract is to be specifically enforced a new drive will be neces- 
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sary. Let us assume that the allegations and prayers of the bill 
would be sufficient to justify an order for a new drive, if the 
facts would otherwise warrant such relief. Could then the court 
properly order a drive, by the original defendant if still living, 
or now by his administrator or by a master? 


As a rule courts of equity do not attempt, because of the im- 
practicability of doing so, to enforce the performance of acts 
which require the exercise of personal skill, taste or judgment 
or which extend over a long period of time and require contin- 
uous supervision. This rule, in our opinion, although presented 
to some extent in argument, would have little or no application to 
the present case if the original defendant were still alive. The 
parties having fixed no time within which the drive should be 
made, the court might fix a reasonable time (see Smith v. Peters, 
L. R. 20 Eq. 511), and-the drive would require little or no super- 
vision by the court, and it would matter little except to the 
defendant himself whether he employed his peculiar skill or judg- 
ment or knowledge to the best advantage. His own interests 
would in all probability compel him to make a complete drive 
and, if it did not, the plaintiff would not suffer, for he would get 
all the cattle on the ranch but would be obliged to pay for only 
those that were driven and were not under one month old and 
were strong and healthy. The question whether the drive con- 
templated by the parties is one requiring the exercise of peculiar 
skill or judgment or perhaps rather the possession of peculiar 
knowledge of the cattle and the lands over which they roamed, 
is of importance, not so much with reference to the general power 
or practice of courts of equity, as with reference to the construc- 
tion of the agreement in question. Did the parties contemplate 
a drive by Fernandes personally? Was a drive by him of the 
essence of the contract, or was this a mere unessential mode of 
carrying out the contract? 


Contracts for a sale at a price to be determined have frequently 
come before the courts. If the contract is for a “fair” or“reason- 
able” price, such price may be ascertained in any appropriate 
way, as by a master, for the parties have not specified any particu- 
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lar way in which it should be determined. Indeed, in such a case, 
the contract can hardly be ssid to be incomplete, for, the parties 
having themselves already agreed that the sale should be for a 
fair or a reasonable price and such price being capable of ascer- 
tainment, it is regarded as fixed, on the principle that that is cer- 
tain which can be made certain. Van Doren v. Robinson, 16 
N. J. Eq. 256, 260. But where the parties have specified the 
mode in which the-price shall be ascertained, no other mode can, 
as a rule, be enforced, for the court cannot make a contract for 
the parties different from that which they have made for them- 
selves. And yet even in such cases the method of valuation may 
sometimes be considered not of the essence of the contract, so that 
if the valuation cannot be made modo et forma the court may 
pursue some other method, as where under the terms of the con- 
tract the vendor has enjoyed the substantial benefits of the con- 
tract and the valuation is a matter of detail to be settled in carry- 
ing out a minor provision of the contract. Such a case is differ- 
ent from one in which the substantial rights are not changed by 
the failure of the method prescribed: by the contract, where the 
property and the money remain where they were previously. 
Dinham v. Bradford, L. R. 5 Ch. App. 519, 523. But where 
the valuation is in the nature of a condition precedent to the com- 
pletion of the contract or the vesting of substantial rights there- 
under, the mode of valuation agreed upon by the parties is, in the 
absence of any indication to the contrary, deemed to be of the 
essence of the contract. 

The most common method of valuation agreed upon is that 
by two persons one chosen by each party or by an umpire to be 
appointed by those two in ease of their disagreement. In such 
cases if one of the parties refuses to appoint a valuer, the court 
will neither compel him to do so nor ascertain the value itself 
through a master or otherwise, even though it is especially prayed 
to do so. Agar v. Macklew, 2 Sim. & Stu. 419; Milner v. Gery, 
14 Ves. 400. It is plain in such a case that the court ought not 
to substitute a master for the valuers, for that would be to make 
a contract for the parties. Just why the court could not compel 
the party to appoint a valuer in accordance with the terms of the 
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contract is not altogether agreed. It is sometimes said that that 
would be equivalent to enforcing an agreement to refer to arbitra- 
tion, which equity always declines to do, among other reasons, 
because it is against public policy to permit agreements to oust 
the courts of jurisdiction. But that reason applies only to cases 
in which there is an existing cause of action independently of the 
agreement to refer and has uo application to cases like the present 
where there can be no cause of action until the valuers have 
acted, that is, until the contract has been completed by the ascer- 
tainment of the price. Scott v. Avery, 5 H. L. Cas. 811, 823. 
Perhaps the true reason lies in the impracticability of enforcing 
a contract to complete a contract especially whera that can be 
done only through the intervention of third parties over whom 
the court has no control. See The Domestic Tel. Co. v. The 
Metropolitan Tel. Co., 39 N. J. Eq. 160, 167; 40 N. J. Eq. 
287, 303, 304. In some cases the sale is at a price to be agreed 
upon by the parties. It is obvious that in such cases the court 
could not compel the parties to agree. 

But here the party himself alone was to do that which was to 
make it possible to ascertain the sum to be paid (not to mention 
the matter of the count, in regard to which no question has been 
raised), and it is a question how far equity could properly inter- 
pose to prevent him from taking advantage of his own wrong in 
not making the drive. It has been held that, in the case of a 
sale at a valuation to be made by a party named in the contract, 
equity would decree specific performance if the valuer were will- 
ing to make a valuation and would even go so far as to enjoin 
the defendant from preventing the valuer from making the 
valuation. Smith v. Peters, supra. But where the valuation 
was to be made by valuers to be named, one by each party, the 
court declined to interfere even though the defendant had 
appointed a valuer but had afterwards altered his mind and 
would not allow the valuer to proceed. Vickers v. Vickers, L. 
R. 4 Eq. 529. And in Richardson v. Smith, supra, the court, 
overruling the Vice-Chancellor, declined to interpose in regard 
to the portion of a contract which provided for a price to be 
determined by valuers to be agreed upon, where the defendant 
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had nominated valuers but had afterwards withdrawn the nom- 
ination. In The Domes. Tel. Co. v. The Metr. Tel. Co., supra, 
as in the present case, the defendant alone was to act. He alone 
was to fix the price. Seven of the judges held that equity could 
not properly compel him to name a price, but the remaining five 
judges dissented and held that he ought to be compelled to do 
so even though he might name a price so high as to render accept- 
ance impossible. In the present case there could not be this 
difficulty, for the defendant could not drive more cattle than 
there were and the price per head was already fixed. Perhaps, 
on the whole, but we do not so decide, if the original defendant 
were living, he might properly be compelled to make the drive, 
though it must be confessed that this is not altogether clear from 
the authorities. We have discussed this phase of the case at 
such length because of the light it throws upon the further ques- 
tion, whether the administrator may be compelled to make the 
drive. It tends to show how courts of equity regard cases of this 
kind, how reluctant they are to depart from the terms agreed 
upon by the parties, and that except under unusual circumstances 
they regard the manner agreed upon by the parties for the deter- 
mination of the sum to be paid, as of the essence of the contract. 
In the present case it is clear that the court could not substitute 
a master for the party named in the contract to make the drive, 
and we believe that we could not consistently with the terms of 
the contract compel the administrator to make the drive. 

The contract expressly provided that the drive should be made 
by Fernandes. In the same clause it is provided that the count 
should be made by the parties or their authorized agents. The 
drive was to be made by Fernandes, not by Fernandes or his 
authorized agent, thus tending to show that the parties regarded 
this as a personal privilege or act on his part, not indeed, that he 
was bound to make the drive personally but that it was his privi- 
lege to supervise it. This provision was inserted, not for Paris’ 
benefit alone, in order that the labor and expense of the drive 
might not be borne by him, but more especially for the benefit 
of Fernandes, in order that the number of cattle to be paid for 
might be as large as possible, owing to his familiarity with the 
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cattle and the country over which they roamed and his interest in 
having the drive as complete as possible. The parties evidently 
contracted on the assumption that Fernandes was to live long 
enough to make the drive. Fernandes contemplated a drive by 
himself alone. The provision that the drive should be made by 
him was not a mere matter of form or intended merely to settle 
who should perform the labor and bear the expense. It was in- 
serted with reference to its effect upon the total sum to be paid 
for the cattle. An administrator is generally bound to perform 
the contracts of his deccdent relating to personal property even 
though not expressly named, except where the acts to be per- 
formed are intended to be personal as shown either from their 
nature or by the intention of the parties manifested by the entire 
oontract and the surrounding circumstances, and even in such 
cases the administrator is often liable in damages for breaches 
made before the death of the party, though not for breaches 
occurring thereafter. Under all the circumstances of the present 
case we believe that it was of the substance of the contract that 
Fernandes should have the privilege of making the drive himself 
personally. In Agar v. Macklew, supra, the court, though it 
dismissed the bill on the ground that it could not compel the 
appointment of a valuer or substitute a master for the valuer, 
held that the appointment of the valuer might be made by ex- 
ecutors, administrators or assigns, but it held so for the reason 
that these were expressly named. In Morgan v. Milman, 3 Ded. 
M. & G. 24, the sum to be paid was to be settled by arbitration 
or a jury as one of the parties should choose. This party died 
before making the choice. The court apparently thought that 
his executor could not make the choice, although it no doubt 
would not have compelled the original party to do so, had he been 
alive. In Blundell v. Brettargh, 17 Ves. 232, the value of cer- 
tain lands was to be fixed within a certain time by two arbitrators 
named in the contract. They made an award within the time 
prescribed but not until four days after the death of one of the 
parties. The words “heirs, executors, administrators and assigns” 
occurred almost uniformly throughout the contract in connec- 
tion with the names of both parties, but in the passage by which 
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the parties bound themselves, they were described as “parties to 
these presents,” and the award was to be delivered to “each par- 
ty.” It was held from the nature of the acts to be performed and 
the language of the instrument that there was no agreement the 
terms of which were ascertained during the lives of the parties, 
or which would bind those who were entitled after their deaths, 
and that the effect of the use of the words “heirs,” etc., was 
merely to bind those persons to carry out the agreement after 
the deaths of the parties in case the agreement should be com- 
pleted prior thereto by the delivery of the award. See Dickinson 
v. Calahan’s Admrs., 19 Pa. St. 227. 


The decree appealed from is reversed and the bill dismissed. 
Kinney, Ballou € McClanahan for the plaintiff. 
Magoon & Silliman for the defendant. 


IN THE MATTER OF THE ESTATE OF ANTONE 
PHILLIPS. 


APPEAL From Crrouit Juner, First Orrovrr. 
SUBMITTED OCTOBER 5, 1899. Decwwrep Drecremszr 20, 1899. 


FREAR anb Waimea, JJ., AND CIxcurr JUDGE PERRY, IN PLAOR 
oF JUDD, C.J., ABSENT. 


By the will of A. P. property was left to M. for life with remainder to 
J. A. and others Mhe administrator with will annexed transferred 
the property to an attorney of M. the life tenant, but this was dome 
out of court and without any order of the court and there was no 
settlement of his accounts in court. M. the life tenant died and the 
remaindermen claim the estate of the administrator. The question 
raised is one of t, Did the administrator pay over the funds be- 
longing to t.. estate to the attorney of the life tenant at the re- 
quest of or with the subsequent knowledge and approval of the 
remaindermen ?” 
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Held, on the evidence, that no direct authority appeared for the trans- 
fer and also that the evider ce did not prove a ratification by the 
remaindermen of the settlement between administrator and life 
tenant. 


OPINION OF THE COURT BY WHITING, J. 


This is an appeal from the decree of the Circuit Court, First 
Circuit, in probate ordering the appellant A. S. Cleghorn to pay 
into court certain moneys claimed to be due from him as adminis- 
trator with will annexed of the estate of Antone Phillips. 


By the will of Antone Phillips, property was left to Ana Mo- 
mona for life with remainder to four persons among whom were 
John and Antone Nicholas Ana. A. S. Cleghorn was adminis- 
trator with will annexed until September, 1886, he transferred 
the property to W. R. Castle the attorney of Ana Momona, but 
this was done out of court, without any order of court, and there 
was no settlement of his accounts in court. Ana Momona is 
dead, also one of the remaindermen who died before the transfer 
to Castle. Part of the remaindermen now seek to have Cleghorn 
account for the estate and property. 


The question in controversy is one of fact, “Did Cleghorn 
pay over the funds belonging to the estate to Castle at the request 
or with the subsequent knowledge and approval of the peti- 
tioner?” 


We have made a careful examination of the evidence and we 
arrive at the same conclusions as the circuit court set forth in 
the decision of Stanley, J., which is as follows: 


“On June Ist, 1898, John Nicholas Ana and Antone Nicholas 
Ana two of the legatees and devisees under the will of Antone 
Phillips, deceased, upon a showing that A. S. Cleghorn, Eequire, 
administrator with the will annexed, has filed no accounts of his 
administration since March 31st, 1877, moved this court for an 
order requiring him to file his accounts. This motion was con- 
tested by the administrator and after hearing evidence the court 
on December 16th, 1898, granted the motion and ordered the 
administrator to file his accounts. 


Om April 11, 1899, the administrator filed an account showing 
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that on September 18, 1886, he had in his hands the sum of 
$3520.69 principal and income of the estate, and upon April 17, 
the legatees and devisees above named and Koleka, widow of 
Antone Manuel, deceased, another of the legatees and devisees 
made the motion, now under consideration, for an order requir- 
ing the administrator to pay into court said sum of $3520.69 
and interest for their use and benefit. 

This motion is opposed by the administrator who claims in 
his account above referred to that in September, 1886, he paid 
this amount of $3520.69 into the hands of one W. R. Castle, 
Esquire, an attorney at law at the request, as he claims, of the 
above mentioned legatees and devisees, movants, and one Ana 
Momona; the life-tenant of the estate. He claims that by this 
transfer the administration was closed and his liability ended, 
and that the parties to the motion are estopped from requiring 
him to account to them for the property thus transferred. 

The movants deny that they ever authorized, requested or 
assented to the transfer of the trust by the administrator to said 
Castle either expressly or inferentially, and that such transfer, 
was made, if made at all, wholly without their knowledge or con- 
sent, and they further deny that they have at any time received 
any part of the property coming to them under the will. 

On October 19th, 1885, Ana Momona, the life-tenant, by her 
attorney, the said W. R. Castle, petitioned the Supreme Court 
for the removal of Mr. Cleghorn as administrator. The record 
shows that no one appeared to prosecute this petition and no fur- 
ther proceedings were taken in court, and as the record shows 
Mr. Cleghorn was never discharged but is stil] administrator of 
the estate. 

During the month of September, 1886, I find from the evi- 
dence that the administrator did, as set forth in his account trans- 
fer to Mr. Castle the amount of $3520.69, being cash $1620.69 
and certain land belonging to the administrator, situated at Wai- 
hee, Maui, being taken by Mr. Castle in lieu of $1900 cash. 
Some years later Mr. Castle in turn transferred the property of 
the estate to Antone Rosa, an attorney at law, as a quasi trustee. 

I am of the opinion that if the administrator could show by 
clear and undisputable evidence that the legatees and devisees 
who are now moving in this matter requested such a transfer 
to be made and fully assented to it, or afterwards ratified the 
same, they would now be estopped from demanding an account- 
ing from the administrator even though he had never received 
his discharge from the court. The question then is:—Di¢ these 
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parties now before the court authorize or consent to the transfer 
to Mr. Castle or was it afterwards ratified by them, so that it can 
now be held that they are estopped from proceeding further 
against the administrator? In arriving at a decision of this ques- 
tion it must be remembered that the burden of proof is upon the 
administrator to establish the estoppel. It must be shown upon 
a preponderance of proof that these parties now moving did 
authorize the transfer at the time it was made or that they sub- 
sequently ratified it. Upon a careful review of the evidence in- 
troduced I am not satisfied that either the authorization or sub- 
sequent ratification of the transfer of the estate to Mr. Castle 
by the movants has been proved by the administrator, and I 
accordingly am unable to find that the movants are estopped in 
these proceedings. 

The administrator Mr. Cleghorn personally had no communi- 
cation with the parties interested in the estate. As Mr. Castle 
instituted the proceedings against him on behalf of the life- 
tenant he dealt with him alone, and trusted in his doing every- 
thing that was necessary to effectuate the termination of his obli- 
gation as administrator, and in fact has always since the date of 
the transfer up to the institution of the present proceedings con- 
sidered that he was discharged. Mr. Castle was the principal 
witness for the administrator and it is on his evidence mainly 
that the court is asked to find that these parties are estopped. 
His testimony is in my opinion insufficient to justify the court in 
arriving at such a conclusion. His recollection of the circum- 
stances which surrounded the transfer to him in 1886 is very in- 
distinct and vague, and cannot supply the place of the clear, un- 
equivocal evidence of an estoppel that the law requires. 

A few extracts from his reported testimony will serve to show 
the unreliability of his evidence. He testifies (page 5 Sten. 
Notes) that the remainder-men ‘never consented either way to 
my knowledge—never consented to it (the estate) being paid over 
to me or to my handing it over to Antone Rosa. I don’t remem- 
ber I had anything to do with either of them. * * * * 
That man (John Ana) came into my office sometime after I paid 
the thing into the hands of Antone Rosa as I now recollect. Of 
course, he may have come there before, I won’t say he did not.’ 
Again (p. 7) on being asked by Mr. Robertson, counsel for the 
administrator, ‘Q. As a matter of fact don’t you remember that 
the remainder-men did consent to Mr. Cleghorn transferring the 
property of the estate to you? he answered No, I don't.“ The 
deed of the land at Waihee to Mr. Castle contained the recital- 
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‘Whereas, parties in interest under said Estate consenting that 
certain real property below named be conveyed as a portion of 
the trust estate.’ It was drawn by Mr. Castle and on his attention 
being called to it he testified that he had no doubt as to the cor- 
rectness of the recital. On being asked whether the ‘consent’ 
referred to, was the consent of the remainder-men he answered 
(p. 9) It must. I presume it as a fact. I don’t remember seeing 
about it.“ Again (p. 10) ‘I cannot say from my recollection now 
whether they knew or appreciated the fact, if it was a fact, that 
I was going to take Mr. Cleghorn’s place. I cannot remember 
about the remainder-men. I don’t remember seeing them, 
though it is likely I must have seen them * * * I have an 
indistinct recollection of his (John) coming once with a brother 
or cousin (the other Ana).“ (p. 13) ‘My recollection is that the 
two Anas came.’ On being asked (p. 16) whether he was acting 
‘without authority from the boys? He replied, ‘I cannot remem- 
ber about that. The recital in the deed does not bring it to my 
mind.’ Again, (p. 16) ‘I don’t even recollect that they agreed 
that I was to hold the property’ * * * (p. 17) ‘It looks as 
though it was consented that I was acting as trustee. I don’t re- 
collect that.“ In reply to the court the witness (p. 29) testified 
that he recollected that the Anas consented to his transferring 
the estate to Rosa, but (p. 30) he says emphatically ‘I dare not say 
beyond the deed that they consented that I should take charge as 
trustee. I don’t remember that. I could not recollect that and 
will not swear that they did then and there agree that I should 
act as trustee of the estate.“ In answer to the question, Did they 
know that you were going to turn it over to Antone Rosa until 
you did? he replied, ‘I think they did. I wouldn’t want to swear 
to it.’ 

Such was the nature of the testimony on the first day of the 
hearing: on the next day the witness was more positive that the 
remainder-men consented and acquiesced, but I think that the 
sum and substance of his later testimony is to the effect that they 
must have known both of the transfer to himself and later to 
Mr. Rosa because he is certain that he did not and would not 
make any change in the principal without consulting those con- 
cerned in it. 

See pages 44, 47, 73, 75, 76. The foregoing evidence was 
taken June 21 and 23, 1898, and one year later June 10, 1899, 
Mr. Castle testified and on this occasion stated that the vagueness 
had then left his memory and that the two Anas and Koleka, 
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widow of Antone Manuel, requested him to turn the estate to 
Mr. Rosa. 

Mr. Rosa testified that one of these parties John Ana came 
to him and wished to have him take the property from Mr. 
Castle, but that the other Antone, was working at Eleele, Kauai, 
at the time: further that they told him that Mr. Cleghorn’s con- 
nection with the estate had ended. He testified that he didn’t re- 
member whether he had ever acted for Koleka, widow of Antone 
Manuel, or whether she had ever spoken to him on the subject. 

Each of the movants testified that they never authorized or had 
any knowledge of the transfer of the estate and never in any way 
consented to it. It may be that they did have some knowledge 
of the various transactions in connection with the estate, but the 
evidence of their authorization or ratifications of either of the 
transfers is not sufficiently certain and free from doubt to enable 
the court to find such to be proven by a preponderance of the 
evidence. An administrator appointed by the court acts in the 
capacity of a trustee and his conduct of the estate should be 
closely scrutinized; it is only by a very clear showing that he can 
be relieved from the responsibility and the obligation to account, 
and any doubts should be resolved in favor of the remainder-men 
or cestuis que trust. 

The motion calls for an order requiring the payment into the 
court of the sum of $3520.69 with legal interest from the 30th 
day of June, 1877. According to the administrator’s account 
filed April 1st, 1899, $3478.14 was the value of the corpus of the 
estate in June, 1877, and this is all that the remainder-men have 
any interest in. The income from that fund belongs to the life- 
tenant and with it the remainder-men have no concern. I there- 
fore grant the motion and order the administrator to pay into 
court the said sum of $3478.14. 

In conclusion, in justice to the administrator Mr. Cleghorn, 
it should be said that in transferring the estate to Mr. Castle he 
acted in good faith, desiring to be relieved of the responsibility 
of the administration, relying upon Mr. Castle, considering that 
when he parted with the property his connection with the estate 
was legally severed.” 

We also find from the evidence that the transfer of the prop- 
erty by Castle was as follows: Castle transferred to Rosa part 
of the estate consisting of several notes secured by mortgage and 
some money altogether not exceeding $1500; the real estate 


Castle deeded direct to Ana Momona (the life tenant) subject to 
10 
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the trusts: Castle retained a note and mortgage for some $400 in 
his hands which he later collected, but instead of turning it over 
to Rosa, he pays it over to one Dement as agent or attorney in 
fact of Ana Momona. 

Such transactions are certainly against the theory of consent 
and ratification by the remaindermen, and also the testimony of 
Rosa shows that he was acting as attorney for Ana Momona in 
seeking to have the property transferred to him by Castle. 

The decree appealed from is confirmed and the appeal dis- 
missed. 

Humphreys & Gear for movants. 

Robertson & Wilder for the administrator. 
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MARGARET V. CARTER v. AH SO, YOUNG QUONG 
HUNG, YOUNG YAU YIT, ONG CHEE MING, ONG 
AH SUN, YEONG QUONG TAT, CHEE CHAN HIN, 
YEONG CHOCK QUAN, YEONG QUON HING, 
YEONG QUONG CHOY, LAN PAU SING, UNG 
WONG YAU, CHA KING YOUNG, ONG HONG KAI, 
CHE YOU HIN, YEONG HOW CHAI, LAM WAL 
CHIN and YEONG KUN HOW, doing business as copart- 
ners under the name of WING CHONG WAI COM- 
PANY, and A. H. LOO NGAWK, L. TUCKONG, 
LEONG NAM, TONG HUNG, LUM CHUNG WA, 
LUM SAY KAN, HONG QUON, TONG CHONG, SOY 
L. APANA, L. ALAI and TONG CHONG WAI, doing 
business as copartners under the name of SING CHONG 


& COMPANY. 
Exceptions From Crrcurr Court, First Crecurr. 
Susmitrep Ocroser 6, 1899. Dromen Dzcemser 21, 1899. 


Freak anp Wura, JJ., ann Creourr Jupar STANLEY, IN 
PLACE or Jupp, C.J., ABSENT. 


In summary proceedings by a landlord to recover possession of the 
demised premises upon a forfeiture of the lease, 
Quaere, whether the lessees’ mortgagees if not in possession may prop- 


erly be joined as co-defendants with the lessees who are in pos- 
session. 


Quaere, whether a plea of the general issue is prima facie evidence that 
the defendant is in possession. 

If it were necessary for the mortgagees to be in possession in order 
to join them as defendants, and if evidence outside of the plea of 
the general issue were necessary to show that they were in posses- 
sion, then, since the plaintiff adduced no such evidence, the trial 
Judge should have granted defendants’ motion made at the close of 
the plaintiff's case for a nonsuit as to the mortgagees. 
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But, since the mortgagees, upon the overruling of their motion, did not 
rest, but themselves introduced evidence from which the jury could 
infer that they were in possession, the error, if any, in overruling 
the motion for nonsuit was cured, 

Rent is not apportionable as to time, and where it was paid in advance 
for six months in pursuance of the terms of the lease and the lessor 
entered to enforce a forfeiture before the expiration of that period, 
she was not obliged to tender back a part of the rent proportioned 
to the unexpired portion of the period. The retention of the entire 
rent did not operate as a waiver of breaches subsequent to the 
acceptance of the rent and up to the time of the entry. 

In the case of continuing covenants, such as to maintain fences and 
allow a right of way, an acceptance of rent, while it operates as a 
waiver of all known breaches up to that time, does not operate as a 
waiver of the continuation of such breaches thereafter, even though 
no change occurs thereafter. 

The mere fact that the lessor delayed bringing proceedings to recover 
possession for a few weeks after she entered and claimed a for- 
feiture, even though the lessees meanwhile with plaintiff's knowl- 
edge repaired the breaches for which the forfeiture was claimed, 
does not operate as a waiver or an estoppel as matter of law. 

Where there was a breach of a covenant to maintain fences so as to 
prevent the passage of stock and a provision that the lessee should 
be llable for all damages resulting from the passage of stock, and a 
condition for forfeiture in case of the breach of any covenant, &c., 
a forfeiture may be enforced; the payment of damages is not an 
exclusive penalty for the breach of the covenant. 

In determining whether there was a breach of such covenant the ques 
tion is whether the fences would, not whether they did, prevent the 
passage of stock. 

The lessees covenanted that the lessor should have an unrestricted right 
of way twelve feet wide through the demised premises along the 
Hauula boundary, &c. Although the lessees were not bound under 
this covenant to maintain the way, yet it would be a breach of 
their covenant if they by their positive acts should restrict it by 
digging into it on one side, even though the plaintiff could fill it 
up if she wished to. 

The demised premises were described in the lease by reference to a map 
which showed that a stone wall was the boundary of the premises 
on the Hauula side, and the covenant provided that the right of 


CARTER v. WING CHONG WAI CO. 293 


way should be through the demised premises along the Hauula 
boundary. The court rightly instructed the jury that the Hauula 
boundary must be taken for the purposes of this case to lie along 
the line of the wall. 


Testimony as to what the parties understood to be tne boundary, held 
to be either harmless error or admissible to explain, not to con- 
tradict, the terms of the lease. 


The motive of the plaintiff in enforcing a forfeiture is immaterial, if 
She otherwise makes out a case. 


OPINION OF THE COURT BY FREAR, J. 


This is a summary proceeding (under Chapter 106 of the Civil 
Laws) by a landlord to recover possession of the leased premises 
upon an alleged determination of the tenancy by reason of for- 
feiture for breach of certain covenants and conditions of the lease 
on the part of the tenants. The proceedings were brought in the 
District Court of Koolauloa, Oahu, where judgment was render- 
ed for the defendants, thence taken on appeal to the Circuit 
Court, where a verdict was rendered for the plaintiff, and is 
brought here on a number of exceptions by the defendants. 

The plaintiff leased the premises in question, a rice planta- 
tion, on July 1, 1897, for a term of fourteen years at an annual 
rental of $1000, payable semi-annually in advance, to Kwong 
Tai Wai and Company, who on the third of the following Sep- 
tember assigned the lease to the defendants Wing Chong Wai 
Company, who in turn on the same day mortgaged the same to 
the defendants Sing Chong & Company. 

The causes of forfeiture relied on are breaches of covenants 
(1) to keep the premises fenced, (2) to allow the lesser an unre- 
stricted right of way twelve feet wide through the premises and 
(8) that the lessor should have the unrestricted right of a two- 
inch flow of water from the artesian well on the premises. The 
lease contained the usual provision that upon the breach of any 
of the covenants on the part of the lessees, their executors, admin- 
istrators or assigns, the lessor, her executors, administrators or 
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assigns might enter without notice or demand and thereby de- 
termine the lease and the estate thereby created. 

The lessor’s husband, as her agent, last accepted rent on July 
1, 1898, in advance for the ensuing half year and on the 9th of 
the following November entered upon the premises and gave 
written notice of the determination of the lease and demanded 
possession for breach of the covenants mentioned. This action 
was begun on the 5th of December following. 

At the close of the plaintiff’s case, the defendants moved to 
dismiss the action as to Sing Chong & Co. on the ground of mis- 
joinder for the reason that they were not shown to be in possession 
or to be tenants of the plaintiff. This motion was overruled and 
defendants excepted. It is contended on behalf of the plaintiff 
that inasmuch as the lease was assigned to Sing Chong & Co., 
although as security only, they must be held to have the legal 
title and to be liable as assignees, whether in possession or not, 
upon all the covenants that run with the land. Hop Sing Co. v. 
Kam On, 7 Haw. 144; Cartwright v. Widemann, 9 Haw. 693. 
Let us assume that such is the law. It does not necessarily follow 
that a summary proceeding of this kind could properly be brought 
against them if they were not in possession. The lessees them- 
selves, whether they had mortgaged their lease or not, would 
likewise be liable upon their covenants but it would not neces- 
sarily follow that summary proceedings could properly be brought 
against even them if they were not in possession. 

The statute seems to contemplate not only that the relation 
of landlord and tenant should exist but also that the tenant should 
be in possession. The proceedings are wholly statutory and may 
be pursued only so far as permitted by the statute. Section 1679 
of the statute permits the landlord to proceed summarily only 
“whenever any lessee or tenant * * ghall hold possession 

* * * without-right,” &c., and Section 1680 requires it to 
be alleged in the complaint,.“that the defendant is in the posses- 
sion * * * of the lands , which he holds un- 
lawfully,” &c., “and no other declaration shall be recognized.” 
See also 12 Enc. Pl. & Pr. 880 and note 2. No doubt the mort- 
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gagees are interested in the result, but the statute does not per- 
mit all persons in interest to be made parties, however desirable 
that may be; it permits those only to be made defendants who 
are in possession, for the proceeding is purely of a possessory 
nature and does not involve questions of title and the object is 
merely to put out of possession those who are in possession. 
Kualana v. Yong Young, 9 Haw. 225. 

But may not the mortgagees be joined as landlords with their 
mortgagors as tenants? In jurisdictions in which the action of 
ejectment may try the title to the land as well as the right of pos- 
session, landlords may be joined as co-defendants with their ten- 
ants. Un Wong v. Kan Chu, 5 Haw. 225; Hale v. Maikai, 12 
Haw. 178; and mortgagees and mortgagors have been regarded as 
holding the relation of landlord and tenant for such purposes. 
Marvin v. Denison, 20 Vt. 662. But where ejectment is a 
possessory action only and does not try the title, landlords cannot 
properly be joined as co-defendants with their tenants, and if they 
are so joined a nonsuit may be granted as to them. Demick v. 
Deringer, 32 Cai. 448. Summary proceedinge under our statute 
are, as we have seen, merely possessory and would therefore seem 
to be analogous to those actions of ejectment which are merely 
possessory, in which landlords cannot properly be joined with 
their tenants. See Oahu L. ck B. Co. v. Ah Yok, 11 Haw. 418; 
Kualand v. Yong Young, supra. Again, under the English 
statute, 11 Geo. II. c. 19, and similar statutes in many of the 
United States, landlords may be admitted at their option to defend 
actions of ejectment brought against their tenants, although the 
action must be brought against the tenants alone in the first in- 
stance, and it is held that mortgagees and mortgagors are land- 
lords and tenants for such purposes. 7 Enc. Pl. & Pr. 307, 312. 
But we have no such statute and these proceedings were not 
brought against the tenants alone in the first instance, nor have 
the mortgagees sought to be admitted to defend. 

It is therefore at least very doubtful if mortgagees not in pos- 
session may be joined as co-defendants with the mortgagors, the 
lessees, in proceedings of this character. 
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It is further contended that, even if Sing Chong & Co. cannot 
be deemed to be in possession or to be proper defendants as mat- 
ter of law merely by reason of their being mortgagees, still the 
jury would be justified in finding as matter of fact that they were 
in possession. Just how far proof of defendant’s possession is 
required in actions of ejectment, and by analogy in proceedings 
of this character, is perhaps not altogether certain. In some 
states by statute, in others by judicial decision, a plea of the gen- 
eral issue is regarded as prima facie evidence of the defendant’s 
possession, and this court has expressed a doubt as to whether 
such is not the law, except in actions by a tenant in common or 
joint tenant against a cotenant. Liena v. Pahau, 4 Haw. 475. 
But assuming that the plaintiff must introduce evidence to show 
that the defendant is in possession, it is clear that no such evi- 
dence as to Sing Chong & Co. was introduced in this case up to 
the time when the motion to dismiss as to them was made. It is 
true that there was evidence tending to show that one Akana 
acted with the knowledge of the lessees, in a way to indicate that 
he controlled the possession of the premises, for he paid the rent 
and acted as if he controlled the manager and men operating the 
rice plantation and in actual occupation thereof. And it is well 
settled that for the purposes of ejectment and summary proceed- 
ings of this nature a person, to be in possession, need not be per- 
sonally an occupant of the premises, but that it is sufficient if the 
premises are subject to his will and dominion. Mortgagees may 
be in possession through mortgagors acting for them. See Har- 
rison v. Marks, 11 Haw. 506. But there is no evidence in the 
plaintiff's case that Akana was a member of Sing Chong & Co. 
or represented them in any way. Consequently, if such evidence 
were necessary the motion to dismiss the action as to them should 
have been granted. But, when it was denied, Sing Chong & 
Co. did not rest, but proceeded to introduce evidence for the 
defense and showed by their own witnesses that Akana was a 
member of their company. This cured the error, if there was 
error. Liena v. Pahau, supra. 

Defendants moved also at the close of the plaintiff’s case for 
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judgment on the ground that at the time the surrender of the 
premises was demanded, the plaintiff did not offer to return to the 
defendants a part of the rent paid in advance for six months on 
the first day of July previous, namely, a part proportioned to the 
portion of the six months unexpired at the date of the demand of 
possession. This motion was overruled and the defendants ex- 
cepted. It is contended that, by electing to retain the rent for the 
entire half year including a part then unexpired, the plaintiff 
must be deemed to have waived her right to enforce a forfeiture 
for any breach committed up to that time. But in the absence of 
a statute or express provision to the contrary, rent is not appor- 
tionable as to time. It is regarded, not as earned from day to 
day, but as an entire debt payable on the rent days as a whole or 
not at all according to the circumstances. If the tenancy were 
determined between two rent days through the fault of the land- 
lord and the rent were payable at the end of the period, the land- 
lord would not be entitled to any rent for that period. In this 
case the rent was payable in advance on the first day of the period 
and the tenancy was determined, if at all, through the fault of the 
tenants. The lessor would be entitled to recover the whole of it 
even after the enforcement of the forfeiture if she had not pre- 
viously received it. 3 Suth. Dam. 118. Having previously re- 
ceived it, she was under no obligation to tender back a portion of 
it as a condition of enforcing the forfeiture. 

Exceptions were taken to the court’s refusal to give several 
requested instructions to the effect that the acceptance of the rent 
on July 1, 1898, operated as a waiver as to all known breaches up 
to that time and also thereafter in sc far as no change occurred 
thereafter. The court gave the first part of this instruction but 
refused to give the latter part. It is contended that the breaches, 
if any, occurred before the acceptance of the rent on July 1, 
1898, and that thereafter no change took place, the fences, for 
instance, being merely allowed to remain in the state of unrepair 
in which they were before that date, and the restriction of the 
right of way being merely allowed to continue. But the cove- 
nants in question are continuing covenants, and where there are 


298 DECEMBER, 1899. 


continuing breaches of such covenants, the acceptance of rent 
operates as a waiver only up to the time of such acceptance and 
does not preclude the lessor from taking advantage of breaches 
allowed to continue thereafter. 2 Taylor, Ld. & Ten., Sec. 500; 
Henrique v. Paris, 10 Haw. 408. 


The third of the covenants for the breach of which these pro- 
ceedings were brought was that the lessor should “have the un- 
restricted right of a two-inch flow of water,” Ke. The plaintiff 
contended that the defendants shut off the water. The court in- 
structed the jury in effect that the defendants would be liable 
only in case the water was shut off by them or their servants or by 
their permission or sufferance and would not be liable if it was 
shut off by strangers without the knowledge, connivance, encour- 
agement or consent of the defendants, and as there was no evi- 
dence as to who shut off the water, if it was shut off at all, the 
plaintiff does not now rely upon a breach of this covenant. This 
leaves the covenants as to fences and right of way to be con- 
sidered. 

Defendants contend that the plaintiff gave them time in which 
to repair the fences and road and that such repairs were made, 
after the plaintiff entered. This contention is made under excep- 
tions to the refusal of the court to give certain requested instruc- 
tions to the effect that if the plaintiff gave such time or led the de- 
fendants to believe so and such repairs were made she could not 
insist on a forfeiture, and an exception to the verdict as contrary 
to the law and the evidence. But the court did charge substantial- 
ly as requested on this point and the evidence was such as to sup- 
port a finding that the plaintiff did not give such time. The mere 
fact that the plaintiff waited several weeks after entry before in- 
stituting proceedings to enforce the forfeiture, even though the 
defendants meanwhile made such repairs with plaintiff's knowl- 
edge, would not amount to a waiver or an estoppel as matter of 
law. The plaintiff had already elected to insist on a forfeiture 
and had so notified the defendants and had demanded possession. 
The tenancy thereupon ended. These proceedings were after- 
wards instituted merely to recover the possession which the 
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defendants ought to have surrendered when it was demanded and 
which they were holding unlawfully. To constitute a waiver or 
an estoppel something ‘else than a few weeks’ delay in bringing 
these proceedings would be required on the part of the plaintiff. 

The covenant in regard to fences was that the lessees “will 
fence and keep fenced all lands included in this iease so as to pre- 
vent the passage of stock, and be liable for all damage resulting 
from the passage of stock from their said inclosure into the lands“ 
of the lessor, &c. Defendants contend that the only penalty for 
a breach of this covenant is shown by the covenant itself to be 
the payment of the damages resulting from the passage of stock, 
and that the penalty of forfeiture does not apply to this covenant. 
But the lease clearly provides for a forfeiture upon a breach of 
“any of the covenants,” &c., of which this certainly is one, and 
there is nothing to indicate that the payment of damages was in- 
tended to be the only penalty. We find no exception under which 
this questior can be raised. 

It is contended further, that the only proof that there could be 
of the breach of this covenant is that stock did pass, and that there 
was no such proof. There was testimony that the fences were 
completely gone in some places and out of repair in other places, 
but it is contended that there is no testimony that stock actually 
passed through. This question of law is not raised by the excep- 
tions. The court instructed the jury on the theory that the cove- 
nant called for fences that would prevent the passage of stock, 
not fences that did prevent their passage, and no exception was 
taken. On the contrary defendants themselves asked the court to 
charge that “any fence that you are satisfied would prevent the 
trespass of stock will comply with the covenant as to fences.” In 
our opinion the instruction was correct. 

The covenant as to right of way is that the lessor “shall have 
an unrestricted right of way twelve feet wide through the demised 
premises from the mauka land along the Hauula boundary to the 
extreme Northeast corner of the rice field; thence in an Easterly 
direction to the threshing floor and around the said threshing 
floor, and thence in a Northeasterly direction along old Kuanu to 
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Awai.” The breach, if any, of this covenant consisted in defend- 
ants’ digging a rice patch so that one corner of it extended about 
five feet into the road, thereby leaving the road only seven feet 
wide at that point, which width the plaintiff's evidence tended to 
show was insufficient to allow her heavy carts or wagons to pass. 
The defendants attempted to show that the carts or wagons could 
pass. The evidence as a whole was sufficient to support a finding 
that the road was narrowed by the defendants to a width of seven 
feet at this point and, if it was necessary to so find, that this was 
too narrow for the plaintiff’s requirements. It is contended that, 
assuming these to have been the facts, there was no breach of 
the covenant because the covenant provided merely that the lesror 
should “have an unrestricted right of way,” and that therefore 
the defendants were bound, not to make or keep in repair the way, 
but only to allow the plaintiff to have a way, and that there was 
no evidence to show that they did anything to prevent the plain- 
tiff from filling in the corner of the rice patch, if she wished a 
wider road at that point. It is true, the defendants were not 
bound to keep the way in repair, except in so far as such repairs 
might be rendered necessary by their own wrongful acts, and the 
court so instructed the jury, but the court also charged that if 
they dug the rice patch so as to make it extend within the 
prescribed twelve feet and so that such digging would interfere 
with the use of a portion of the right of way as such, that would 
be a restricting the right of way and would constitute a breach 
of the covenant, and that the effect of the word “unrestricted” 
as used in the lease was that the defendants should not by any act 
of theirs knowingly or wilfully cause, permit, allow or suffer the 
interruption of the use or enjoyment of the thing or right granted. 
This was as favorable an instruction as the defendants could ex- 
pect upon this point and they took no exception to it. 
Exceptions were taken to the instructions that the Hauula 
boundary referred to in the covenant relating to the right of way 
must be taken for the purposes of this case to lie along the line 
of the stone wall referred to by the witnesses, and that the plain- 
tiff is entitled under the lease to an unrestricted right of way 
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twelve feet wide next adjoining that stone wall as well as along 
the other places mentioned in that cov-nant of the lease. It was 
at a point along the stone wall that the rice patch was dug into 
the road. An exception was taken also to the following question 
put by plaintiff’s counsel to Dr. Carter, plaintiff’s husband and 
agent: “Doctor, you may state where the boundary was, the 
Hauula boundary was, within the understanding and intention, 
if you know, of the parties to this lease?” The answer to this 
question was that “the boundary as understood by us was the wall, 
an old stone wall,” Ke. The witness also testified that there had 
always been a road along it. Afterwards on cross-examination 
he said in substance that he had always understood that the wall 
was on the Hauula boundary but that he had heard that stone 
walls were often made only approximately upon boundaries 
according to where it was convenient to get stones and that he 
was then having a surveyor run the line exactly, but that he 
thought from a rough survey of his own that the wall was on the 
boundary at the place where the road was dug into though he 
could not tell certainly until the survey was completed. It is 
urged that the court erred in instructing the jury that the Hau- 
ula boundary mentioned in the covenant relating to the right of 
way must be taken for the purposes of this case to be along the 
line of the stone wall, and that the allowance of the question 
objected to was a violation of the rule that parol evidence is in- 
admissible to vary the terms of a written instrument. 

The premises are described in the lease as “all that portion of 
the land of Makao aforesaid, now occupied by the party of the 
second part, the same being bounded by Kapaka upon the one 
side, and enclosed by fence upon the other sides, and of which a 
plat is hereto annexed as ‘Exhibit A’ for full description in lieu 
of field notes, metes and bounds.” The plat referred to shows 
that the demised premises were bounded on the Hauula side by 
the stone wall in question. The most that defendants could con- 
tend is that, since the covenant provides for a right of way twelve 
feet wide along the Hauula boundary, and since there were seven 
feet between the rice patch and the stone wall, then if the Hau- 


302 DECEMBER, 1899. 


ula boundary were not along the line of the wall but outside of it, 
there might have been twelve feet clear between the rice patch 
and the boundary and hence no breach of the covenant. But 
by the plat, which was made a part of the lease, the stone wall 
was the boundary of the demised premises, and by the covenant 
the right of way was to be “through the demised premises;” 
hence the right of way must have been intended to be wholly 
inside the wall. In other words, the wall must have been re- 
garded by the parties as marking the Hauula boundary. Hence 
the instructions of the court upon this point were correct, and 
the admission of the testimony objected to was at most harmless 
error. If the location of the boundary should be regarded as un- 
certain from the description in the lease, the testimony taken as 
a whole and aside from the particular form of the questions asked 
would have been admissible to explain, not to contradict, the 
terms of the lease. Nahaolelua v. Kaaahu, 10 Haw. 18. 


The question of motive was argued to some extent. Defend- 
ants contend that the breaches were at most merely technical, that 
they occurred through inadvertence rather than wilfulness or 
maliciousness and that the plaintiff is attempting to take advan- 
tage of the breaches, not because she cares about them, but in 
order that she may wrest from the defendants a property which 
they have improved and made valuable. On the other hand the 
plaintiff contends that she and her agent repeatedly requested 
the defendants to remedy the breaches and gave them ample time 
in which to do so but that they always replied “by and by” and 
that this continued for over a year until patience ceased to be a 
virtue, and that no disposition to make the repairs was manifested 
by the defendants until they were given notice of the termination 
of their lease, when they suddenly became active. The trial 
Judge allowed the defendants to go into the question of the plain- 
tiff's motive to some extent as bearing upon the question of 
credibility. So far as the law is concerned, if the plaintiff has 
made out a case on the facts, it is immaterial what her motive 
was. So far as the facts are concerned, they were for the jury 
to pass upon, and they were sufficient to support the verdict in 
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this case. The law does not favor forfeitures. In some cases 
equity relieves against them. Whether relief could have been 
obtained in equity in this instance we need not undertake to say. 
See Henrique v. Paris, supra. We are unable to discover any 
legal ground upon which the enforcement of the forfeiture gan 
be avoided in this proceeding. 

The exception to the instruction that nine out of twelve jurors 
might render a verdict and to the verdict so rendered must be 
overruled in accordance with the former decisions of this court. 

The exceptions are overruled. 


Monsarrat & Weber for the plaintiff. 


Kinney, Ballou & McClanahan and Cecil Brown for the 
defendants. 


W. OTTMANN v. ALEXANDER YOUNG, Minister of the 
Interior. 


ORIGINAL. 
SusmitTED DROEMRER 19,1899. Dorp Frsrvary 20, 1900. 


Frear anp Wuittne, JJ., anv Crrcurr Junas PERRY, IN PLAOR 
oF Jupp, C.J., ABSENT. 


Sec. 1, Ch. 61, Laws of 1898, provides taat “in any district, town or place 
in which there is a license in existence for the selling at retall of 
spirituous liquors and the business of vending spirituous liquors at 
retail is actually carried on no” light wine and beer “license shall 
be issued within two miles from the place where business is being 
carried on under such license.” 

Held, that a renewal of a light wine and beer license cannot be issued 
within the prescribed limits after the issuance of a spirituous liquor 
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license therein, even though the latter was not issued until after the 
light wine and beer license was issued in the first instance. 

That the restriction is not unconstitutional as not being uniform legis- 
lation. 


OPINION OF THE COURT BY FREAR, J. 


This is a submission upon the following agreed facts: During 
the past year Ottmann has held a license for the sale of light wines 
and beer at his premises at Waikiki. When that license was 
granted there was not in existence any license for the sale of 
‘spirituous liquors at retail within two miles of said premises, but 
since then three such licenses have been issued, under two of 
which the business of vending such liquors is actually carried on. 
Ottmann applied for a renewal of his license but the Minister 
declined to grant it on the ground that he was prevented from 
doing so by the terms of the statute (Sec. 1, Ch. 61, Laws of 
1898). It is agreed that if, in the opinion of the court, the 
statute does not prevent the renewal of the license, judgment 
may be entered directing the Minister to renew it, otherwise that 
this proceeding shall be dismissed. 

The section of the statute in question provides for the issuance 
of what are commonly called light wine and beer licenses and 
then proceeds as follows: 

“Not more than three of such licenses shall be issued for each 
of the Judicial Districts in the Republic, provided, however, that 
in any district, town or place in which there is a license in ex- 
istence for the selling at retail of spirituous liquors and the busi- 
ness of vending spirituous liquors at retail is actually carried on 
no such license shall be issued within two miles from the place 
where business is being carried on under such license. Provided, 
however, that Nuuanu Valley, Waikiki and Kalihi in the Dis- 
trict of Kona, Island of Oahu, shall for the purposes of this Act 
be each considered a Judicial District.” 

The question is whether this case comes within the restriction 
that no light wine.and beer license shall be issued within two 
miles from the place where business is carried on under a spiritu- 
ous liquor license. 


OTTMANN v. YOUNG. 305 


One argument is that the restriction applies only where there 
was a spirituous liquor license “in existence” at the date of the 
Act and that therefore it does not apply in the present case since 
such licenses were not issued at Waikiki until after the Act took 
effect. But so far as the mere language of the restrictive clause 
is concerned the words “in existence” may refer to the date of the 
proposed issuance of the light wine end beer license quite as well 
as to the date of the Act, and when we consider the result we must 
hold that they do refer to the date of the proposed issuance and 
not to the date of the Act, for, if they referred to the date of 
the Act, no light wine and beer license could ever be issued in 
any particular locality if there had been a spirituous liquor lic- 
ence in existence in that locality at the date of the Act even 
though it had afterwards expired and had not been renewed. 
The legislature evidently did not intend such a result. 

The principal argument is this: That the restriction upon the 
power of the Minister to grant a license to sell light wines and 
beers within two miles from a place where the business of vend- 
ing spirituous liquors is carried on under a license was not in- 
tended as a police regulation or for the.protection of the public, 
as it might have been if the worde were, “within two miles from 
a school or house of worship,” but that it was inserted solely in 
the interests of vendors of spirituous liquors, and that while the 
holder of a light wine and heer license has no vested interest in 
his business as against the government (Bradley v. Thurston, 7 
Haw. 523), yet he has as against holders of other licenses, and 
that therefore the restriction ought not to be held to apply to the 
case of a renewal of a license where the vendor of spirituous 
liquors has obtained his license since the granting of the light 
wine and beer license in the first instance. It is contended that 
there is a plain difference between the renewal of a license and 
the original issue of a license. 

The statute does not in terms make any distinction between 
the renewal of a license and the granting of a license in the first 
instance. Nor is there such a distinction in law outside of the 
sta'ute. There is no such thing as a renewal of a license under 
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the statute. In each instance the Minister simply grants a license 
for one year. The statute in no way refers to the renewal of a 
license. It treats all licenses as similar, whether first or sub- 
sequent licenses granted to the same or different persons for the 
same or different premises. Perhaps in the popular mind a differ- 
ence is recognized, the thought being of the business which con- 
tinues on under successive licenses rather than of the license which 
lasts only a year, and perhaps this should have some weight in 
construing a statute under some circumstances, but it should not 
be given sufficient weight to alter the plain meaning of a statute, 
the words of which should be taken in their usual sense unless 
there is sufficient to indicate that they were intended to be taken 
in some other sense. 

Nor can it be said with reference to the circumstances of this 
case that the applicant has a vested right to carry on his busi- 
ness as against other licensees, though not as against the Govern- 
ment. Strictly speaking the question is not between him and 
other licensees but »etween him and the Government. And of 
course he is entitled to protection in the enjoyment of whatever 
vested rights or other constitutional rights he has, not only as 
against other licensees but as against the Government also. But 
the argument s' ems to be that, assuming that the restriction in 
question was intended to protect vendors of spirituous liquors, the 
legislature itself recognized certain rights in such vendors and 
therefore must be supposed to have intended to recognize similar 
rights in vendors of light wines and beers. The contention is 
based on the supposed policy of the legislature not to interfere 
with existing businesses rather than upon the law of vested rights. 
But the argument would seem to go too far. If the restriction 
were imposed solely for the benefit of spirituous liquor licensees, 
it was imposed, not to protect them in the enjoyment of a right 
to carry on the business (for they might continue to carry on the 
business whether any light wine and beer licenses were issued or 
not) but to grant them a monopoly in the business, and there- 
fore the inference, if any, in favor of light wine and beer licen- 
sees would seem to be, not merely that they were intended to be 
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protected in the enjoyment of a right to carry on the business 
but that they were intended to be given a monopoly in case they 
obtained their licenses first—which the legislature clearly did not 
intend. At any rate it cannot be inferred from a general inten- 
tion to protect spirituous liquor licensees (if there was such an 
intention) that there was a general intention to protect light wine- 
and beer licensees, much less that there was an intention not to 
protect spirituous liquor licensees in case they received their 
licenses after a light wine and beer license had once been grant- 
ed for the locality in question. 

But must we assume that the restriction was imposed solely 
for the benefit of holders of spirituous liquor licenses? If it was, 
it was, as we have seen, not merely to permit them to continue 
in the business, but to grant them a monopoly, and, as we have 
seen also, not a monopoly in favor of those in the spirituous 
liquor business at the date of the Act as against subsequent appli- 
cants for either spirituous liquor or light wine and beer licenses, 
but a monopoly in favor of all spirituous liquor licensees whether- 
they had licenses at the date of the Act or subsequently obtained 
them as against subsequent applicants for light wine and beer 
licenses. Such a construction certainly should not be favored. 
Was not the restriction intended rather, in part at least, as a 
police regulation—perhaps with a view to limiting the number of 
places where intoxicating liquor might be sold at retail in any 
particular locality? Or, perhaps, it may be explained as follows: 
The legislature by this Act authorized the issuance of light wine 
and beer licenses (at a fee, $200, much smaller than that for a 
spirituous liquor license, $1,000) in order to supply the demand 
(and incidentally to obtain a revenue) where (on account of the 
high fee and small population) there were no spirituous liquor 
licenses (that is, principally in the country districts) and at the 
same time and thereby to lessen or prevent the illicit manu- 
facture and sale and to some extent the use of more ardent 
liquors; the object of the Act then would not require the issuance 
of a light wine and beer license where there was a spirituous 
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liquor license, irrespective of the time when the latter was issued ; 
hence the restriction irrespective of such time. 

We have seen that the statute can not be construed to pro- 
hibit the granting of light wine and beer licenses only where a 
spirituous liquor license was in existence in the particular locality 
at the date of the Act. It prohibits the granting of licenses of 
the former class at least when a license of the latter class has 
first been granted even though after the date of the Act. There 
is not sufficient in the statute to justify a holding that there is no 
restriction against granting a second license of the former class 
where one has previously been granted before the issue of a 
license of the latter class or a holding that, where a light wine 
license has first been granted and then a spirituous liquor 
license, a second light wine license might be granted to the same 
holder on the expiration of his first license but a similar license 
might not be granted to a different person. It may be impossible 
to ascertain from the language of the restrictive clause all the in- 
tentions that the legislature had in imposing it; the statute may 
be construed according to the natural and ordinary meaning of 
the words used without doing violence to reason; to construe it 
as the plaintiff desires would require considerable stretching if 
not alteration of the language of the statute. If the legislature 
did not express what it meant, it and not the court is the proper 
body to amend the statute. To hold as plaintiff desires in this 
case would practically amount to an amendment, not a construc- 
tion, of the statute. 

It is further contended that the restriction is unconstitutional 
in that it is not uniform legislation but applies to certain local- 
ities only, namely, those within two miles of the place of busi- 
ness of a vendor of spirituous liquors. The particular provision 
of our constitution which it is claimed to violate is Section 2 of 
Article 1, which reads: “The Government is conducted for the 
common good, and not for the profit, honor or private interest of 
any one man, family or class of men.” We cannot see wherein the 
statute violates this provision. The only authority cited in sup- 
port of the argument, Hx parte Falk, 42 Oh. St. 638, is easily 
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distinguishable from this case. There would be more reason in 
holding that the restriction violated this provision if it should be 
construed as enacted solely in the interests of spirituous liquor 
vendors, as plaintiff contends on the question of the construction 
of the statute. 

The case is dismissed. 

F. M. Hatch for plaintiff. 

Deputy Attorney-General E. P. Dole for defendant. 


JOSEPH O. CARTER and GEORGE R. CARTER, Trustees 
under the Will of H. A. P. Carter, Deceased, v. FRANCES. 
CREHORE, AGNES C. GALT, CORDELIA J. CAR- 
TER and SIBYL A. CARTER. 


APPEAL FROM Orrcurr Junar, Frrsr Crroorr. 


Susmirrep June 19, 1899. Drop Frsrvary 27, 1900. 


Frrar AvD Wuirtne, J. J., AnD Crrcurr JUDGE PERRY IN PLACE 
or Jupp, C.J., DISQUALIFIED. 


A testator bequeathed, as part of the residue of his estate, shares of 
stock in a corporation to trustees in trust to pay the income thereof 
to certain persons for Hfe with remainder over. The corporation 
afterwards issued a stock dividend of two shares of new stock for 
every three shares of old stock and appropriated as payment there- 
for at par an equal amount of its net earnings all of which had 
accumulated since the death of the testator. The old stock before 
the issue of the new stock was at a premium of over $400 a share 
and after the new issue the stock was at a premium of over $200 a 
share. 

Held, that so much of the new stock held by the trustees as represented 
earnings, that is, up to the par value of the new stock, should go to 


310 FEBRUARY, 1900. 


the life tenants and that the balance representing the right to take 
the new stock at par or the depreciation in the value of the old 
stock should be held as part of the corpus of the trust. 


OPINION OF THE COURT BY FREAR, J. 


This is a bill in equity brought by the trustees under the will 
of the late H. A. P. Carter for instructions as to the disposition 
to be made of a stock dividend as between life tenants and re- 
maindermen. 

The facts are uncontested and as shown by the bill, answer 
and evidence are as follows: The testator by his will, which was 
probated December 30, 1891, after making certain specific be- 
quests, devised and bequeathed the residue of his estate to the 
plaintiffs as trustees to hold one-sixth thereof in trust for each 
of the defendants and the plaintiff Geo. R. Carter, the income 
thereof to be paid io him or her for life and after his or her death 
the said one-sixth to go to his or her heirs. A part of this prop- 
erty consisted of 875 shares of stock in C. Brewer & Company, 
Limited, a Hawaiian corporation, with a capital stock of $600,- 
000 divided into 6,000 shares of the par value of $100 each. On 
December 31, 1892, a year after the will was probated, the bal- 
ance of the profit and loss account was $22,234.37, and during 
the next six years, ending December 31, 1898, the net earnings 
of the company amounted to $1,582,699.49, making a total of 
$1,604,933.86 profits, of which, during the same period, 8600, 
000 (100% ) were paid out in cash dividends, $1,766.93 written 
off as bad debts, $350,000 carried to revenue account, and $400,- 
000 paid as a stock dividend as hereinafter set forth, leaving 
$253,166.93 as the balance of profit and loss account. On Octo- 
ber 10, 1898, the corporation adopted the following resolution: 
“That the capital stock be increased to one million dollars 
($1,000,000) on December 31, 1898, and that a stock dividend 
of $400,000 be made pro rata to the shareholders as of Deeember 
26, 1898. That no fractional shares be issued. That any frac- 
tional shares existing on December 26, 1898, be sold forthwith at 
public auction for the benefit of owners and that all old eertifi- 
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cates of stock be called in for the purpose of issuing a new and 
uniform certificate for old stock.” The trustees as holders of 
875 shares of the old stock were entitled to 583 shares of the new 
stock issued as a dividend. In 1896 the shares sold at $250 each; 
in 1897 at $350; in 1898 at from $500 to $550; and in January, 
1899, after the increase in the capital stock, at from $355 to 
$350. 

The question is whether the new stock issued as a dividend 
should be regarded as a part of the corpus of the estate to be held 
by the trustees for the remaindermen, the life beneficiaries to 
receive only the income thereof during their lives, or whether 
the new stock itself or any part thereof should be regarded as in- 
come to be delivered to the life beneficiaries under the will. 

The Circuit Judge from whom the case comes on appeal held 
that all the new stock should go to the life tenants. 

There is no lack of authorities upon this question but it is 
doubtful if there is any question in regard to which the authori- 
ties are in greater conflict. 

Questions of this kind usually arise under wills or trust deeds 
which give property to trustees in trust to pay the income thereof 
to one for life and at his death to turn over the principal or 
corpus to another. The question is therefore primarily a ques- 
tion of the construction of the will or trust deed with a view 
to ascertaining the intention of the testator or grantor. That in- 
tention will be given effect if not in contravention of rules of 
law. Of course the creator of the trust cannot interfere with the 
internal management of the corporation as to when or in what 
form dividends shall be declared. But he may direct to whom 
they shall go when once they have been declared, whether they 
are ordinary or extraordinary, cash or stock, and whether they 
have been earned by the corporation before or after the creation 
of the trust. All the authorities agree upon this. 

But usually the creator of the trust does not contemplate ex- 
traordinary dividends, whether cash or stock, or haye in mind 
the particular period during which the profits out of which they 
are paid were earned, and therefore he makes no special provision 
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in regard to them. He usually, as in ihe present case, directs 
merely that the income, dividends, proceeds or profits, as the case 
may be, shall be paid to one for life with remainder over to 
another. What then shall be done with dividends in regard to 
which he had no special thought one way or the other? In other 
words what is to be considered as income from the stock within 
the meaning of the instrument creating the trust and within the 
general intention of the creator of the trust? 

Of course if a so-called dividend is made of the whole or a part 
of the capital of a corporation, whether in cash or other prop- 
erty, or if a stock dividend is made to represent merely the in- 
crease in value of the property of the corporation through natural 
causes and apart from accumulated earnings, it is considered a 
part of the corpus of the trust to be kept for the remainderman, 
only the income thereof to go meanwhile to the life tenant, for, 
although called a dividend, it is in fact not a dividend proper 
(which can be paid only from earnings) but a distribution of 
capital or a change in the evidence of the ownership of capital, 
and courts everywhere agree that they should look through the 
form to the substance in cases of this kind. A dividend of this 
kind not only is not income to the shareholder, it is not even paid 
out of what is income to the corporation, and the creator of the 
trust can not be supposed to have intended that it should be con- 
sidered income or dividend merely because the corporation or its 
directors have called it by that name. 

So, on the other hand, if a dividend is paid from earnings and 
is an ordinary cash dividend, there is no doubt as to whom it 
should go. For, the creator of the trust, having such dividends 
principally in mind, must be presumed, in the absence of any 
indication to the contrary, to intend that they should follow the 
usual familiar course and go to the one entitled at the time they 
are declared. Accordingly, such dividends are held not appor- 
tionable. If declared during the life tenancy they go wholly to 
the life tenant even though earned by the corporation wholly or 
in part before the creation of the trust. If declared after the 
termination of the life tenancy they go to the remainderman 
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though earned during the life tenancy. The authorities agree 
upon this also, This naturally follows from the distinction be- 
tween a corporation and its shareholders. Earnings of a corpora- 
tion are not income to the shareholders until a dividend is de- 
clared. Those earnings are variable and cannot be assumed to 
have been earned at the same rate daily through any given 
period of time, nor is it feasible to investigate the affairs of a 
corporation whenever an ordinary dividend is paid in order to 
ascertain when the profite out of which it is paid were earned, 
for the purpose of apportioning it between successive owners of 
the stock. 

But with regard to unusual dividends, there is great diversity 
of opinion. There are at least four different views as to the 
general rule that should be followed. 

First, the early English rule, established in 1799 in Brander 
v. Brander, 4 Ves. 800, adopted a few years later by the House 
of Lords in Irving v. Houston, 4 Paton, Sc. App. 521, and fol- 
lowed in many subsequent cases. By this rule all extraordinary 
dividends or bonuses, as they were called, cash as well as stock, 
were held for the remainderman, the life tenant meanwhile re- 
ceiving only the income thereof. There has been some difference 
of opinion as to the extent to which this rule applied and as to 
the reasoning upon which it was hased, but, as shown by what 
may now be considered the principal English case upon this sub- 
ject, Bouch v. Sproule, L. R. 12 App. Cas. 385, decided by the 
House of Lords in 1887, the following is the view now taken in 
England as to this early rule: Certain corporations had no power 
to increase their stock; this was inconvenient, especially as cir- 
cumstances might compel them to reduce their ordinary divi- 
dends; therefore they accumulated profits and used them for 
capital purposes, often investing them in securities that could be 
turned into cash at pleasure; every one who had to do with stocks 
knew this and if a person gave stocks to a trustee in trust to pay 
the income to one for life, he could scarcely intend that the life 
tenant should run away with the bonus that had been accumulat- 
ing perhaps for years and that had been regarded as in the nature 
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of capital; and if the profits had accumulated after the creation of 
the trust and were paid out during the life tenancy, unless that 
fact clearly appeared from the action of the corporation and such 
profits were paid out expressly as profits, they were still regarded 
as capital, on the presumption that they had been accumulating 
for some time and had been considered as converted into capital 
and because of the impracticability of ascertaining what was 
earned and accumulated before and what after the creation of the 
trust. Under this rule the dividend now in question would all 
be held for the remaindermen. And so would it even if it had 
been paid in cash. But this rule has been regarded as unjust to 
the life tenant and, at least as to cash dividends, in conflict with 
the principles of corporation law that earnings are not technically 
capital and that dividends may always be paid out of them so 
long as they have not been converted into capital represented by 
stock and that dividends when declared go to the person entitled 
at the time irrespective of when they were earned. Accordingly 
this rule has never been followed in the United States and is now 
regarded with such disfavor in England that it is considered as 
resting solely on authority and not to be extended beyond the 
class of cases in respect of which it was established, namely, those 
in which the corporation has no power to increase its stock. 
Bouch v. Sproule, supra. 

Secondly, the present English rule. This rule has special 
application to corporations that may increase their capital stock. 
It lays emphasis upon the powers and intention of the corpora- 
tion. Since the corporation may increase its stock, then, unless 
it has done so, it is not considered as having intended to convert 
or as having converted its accumulated earnings into capital. 
And since it has the power either to distribute its profits as divi- 
dends or to convert them into capital, then, if it validly exercises 
this power, such exercise is binding on all persons interested in 
the stock, and if a person creates a trust as to stock in a corpora- 
tion having such power, he must be presumed to intend that the 
rights of those interested in the trust shall be subject to and de- 
termined by the valid exercise of such power, and therefore such 
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profits as are paid by the corporation as dividends go to the life 
tenant and such as are appropriated as capital are held for the 
benefit of all interested in the capital, that is, they are held by 
the trustees to pay the income thereof to the life tenant for life 
and then to turn over the corpus to the remainderman. Bouch 
v. Sproule, supra. Under this rule, as under the other rules, the 
first question considered is, what is the intention of the creator of 
the trust? Then, if, as in the present case, he has given no 
special directions, he is presumed to have intended that things 
shall take their usual course under corporation law. The ques- 
tion then becomes one of corporation law. The reasoning then is 
this: The shareholder is distinct from the corporation; nothing 
is income to him until so declared by the corporation; the cor- 
poration may determine whether earnings shall be capital or 
dividend; therefore earnings that the corporation says shall be 
capital are capital, and those that it says shall be dividends are 
dividends. Therefore the prime question under this rule is, what 
was the intention of the corporation? 

The presumption is that a distribution of earnings in cash is 
intended as a dividend and is income, for such is usually the case 
and ordinarily a corporation cannot pay out its capital except 
when in liquidation; and that a distribution of stock representing 
earnings is intended as a capitalization of those earnings, for a 
stock dividend takes nothing from the property of the corpora- 
tion and adds nothing to the interests of the shareholders and 
both before and after such dividend the corporation owns the 
entire property and the aggregate interests of the shareholders 
are represented by the whole number of shares and their propor- 
tional interests remain the same; there is a change merely in the 
evidence of the ownership, a larger number of shares being held 
by the same person but representing the same interest. The sub- 
stance rather than the form of the transaction is regarded. The 
real intention of the corporation is ascertained from what it does 
rather than from what it says. 

In Bouch v. Sproule, supra, there wae a distribution of stock 
and it was called a dividend, but the court, after considering all 
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the circumstances, held that it was capital, because the company 
did not really intend to pay out any dividend but intended mere- 
ly to permanently capitalize part of its earnings. In Re Alsbury, 
L. R. 45 Ch. D. 237, (1890), several extraordinary dividends 
were paid in cash and the court held that they were income and 
not capital, because the company eo intended. In each of these 
cases, the court considered it immaterial when the profits were 
earned. In Re Armitage, (1893), 3 Ch. 337, a company was 
wound up and sold its assets for enough to pay in cash to its 
shareholders the amount of capital paid in and an additional sum 
representing profits. It was all held to be capital because the 
company had not declared a dividend,—as it could not after go- 
ing into liquidation. The surplus was held to be capital just as 
the premium that might have been realized in case the trustee 
had sold the stock at a premium while the company was a going 
concern would have been capital, or just as the surplus would 
have been capital in case the life tenant had died before the dis- 
tribution was made. For nothing is income of the stock until 
so declared by the company. In Re Malam, (1894), 3 Ch. 578, 
a dividend was declared, half of which was paid in cash, and the 
other half of which was offered in stock to the shareholders, but 
such as so preferred could take cash instead of stock. The com- 
pany was in a position to pay cash. The trustee elected to take 
stock. The court held that the company really intended to pay 
a dividend and that so much of the value of the new shares as 
represented the dividend applied by the trustees in taking up the 
stock was income and the rest capital. 

The present English rule is followed in Massachusetts. In 
Minot v. Paine, 99 Mass. 101, a stock dividend was held to be 
capital. The court said, among other things: A simple rule is, 
to regard cash dividends, however large, as income, and stock 
dividends, however made, as capital.” This is generally called 
the Massachusetts rule and is characterized as possessing the 
merit of simplicity, but the demerit of injustice. But, as shown 
by other cases, that is not the rule followed in Massachusetts. In 
that State as in England the substance and not merely the form 
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is regarded, but also as in England the action of the corporation 
in deciding whether earnings shall he capital or income is con- 
clusive. In Daland v. Williams, 101 Mass. 571, the company 
could not under the law declare a stock dividend, as it wished to 
do, and so it declared a cash dividend to be received back in pay- 
ment for new stock. The company was not in a position to pay 
the cash and did not expect to, nor was it expected that any share- 
holder would want it to keep instead of the stock, as the stock 
was above par, and it was assumed that shareholders did not have 
the alternative of selling the right to take the new stock. The 
court held that the declaration of the cash dividend was merely 
a form to comply with the letter of the law and that the company 
really intended to capitalize its earnings and that therefore the 
new stock should be treated as capital. See also Rand v. Hubbell, 
115 Mass 461. In Leland v. Hayden, 102 Mass. 542, the com- 
pany declared a stock dividend out of its own stock which it had 
purchased in the market with its earnings and which was owned 
by it in its corporate capacity like any other property. This was 
held to be income, the same as if the stock had been stock in a 
different company or other property or had been sold and the pro- 
ceeds paid out. The company also issued new stock which the 
shareholders could take at par or allow to be sold for their benefit. 
This was held to be capital, whether the trustees took the stock 
or the cash. In Heard v. Eldridge, 109 Mass. 258, a cash divi- 
dend was paid out of the proceeds of real estate taken by right of 
eminent domain. It was held to be capital, as it was really a dis- 
tribution of the capital of the company. In Davis v. Jackson, 
152 Mass. 58, a cash dividend was declared, with the right on the 
part of each shareholder to take at par an equal amount of new 
stock issued at the same time or retain the cash and sell the right 
to take the new stock. It was held that the cash dividend would 
be income and that the proceeds of a sale of the right to take new 
stock at par would be capital. 

The present English rule is followed also in Connecticut (Mills 
v. Britton, 64 Conn. 4), in Rhode Island (Brown v. Larned, 14 
R. I. 371; Greene v. Smith, 17 R. I. 29), in the District of 
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Columbia (Gibbons v. Mahon, 4 Mackey 130, 54 Am. R. 262), 
and by the Supreme Court of the United States (Gibbons v. 
Mahon, 136 U. S. 549). The courts of Maine and Georgia also 
are claimed as supporting this rule, but the decision in each of 
the cases usually cited (Millen v. Guerrard, 67 Ga. 284, 44 Am. 
R. 720, and Richardson v. Richardson, 75 Me. 570) was merely 
that an extraordinary dividend (not stock) declared during the 
life tenancy went to the life tenant irrespective of the time when 
it was earned. Those cases had nothing to do with stock divi- 
dends, though these were referred to incidentally. In Georgia 
the statute expressly provided that new stock should attach to the 
corpus and go to the remainderman. And in Maine in a later 
case, Gilkey v. Paine, 80 Me. 319, the court said: “A rule 
supposed to have been established in Minot v. Paine, 99 Mass. 
101, and known as the Massachusetts rule, is that, stock dividends 
are to be regarded as principal, and cash dividends as income. 
But this has proved to be very elastic rule, in the state of its 
origin; for in Leland v. Hayden, 102 Mass. 542, while professing 
to adhere to it, the court did in fact treat a cash dividend as capi- 
tal, and a stock dividend as income. The effort in this country 
has been generally, to maintain the integrity of the capital, and 
to give all surplus earnings, in whatever form distributed, to the 
life tenant. And, perhaps, no better rule than this can be 
adopted.” Thus, the courts of Maine and Georgia can hardly be 
classed thus far as supporting this rule. Under this rule, as un- 
der the early English rule, though for different reasons, the divi- 
dend now in question would all be held for the remainderman. 

Thirdly, the Pennsylvania rule. This is sometimes called, but 
inappropriately, the American rule. As we have seen, the early 
English rule gave all extraordinary dividends, cash or stock, to 
the remainderman on the grounds that the testator must have 
regarded as capital the earnings accumulated before his death and 
used as actual capital though not represented by stock and that it 
was impracticable to ascertain what were earned before and what 
after his death. And the later English rule gives all cash divi- 
dends to the life tenant and holds all stock dividends 
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for the remainderman, because earnings belong to the cor- 
poration and are represented by the stock and are not income to 
the stockholders until set aside as dividends and dividends when 
declared go under corporation law to the person entitled at the 
time, and the testator must have intended that earnings should be 
considered capital or income according to the usual rules of cor- 
poration law. The Pennsylvania rule holds, with the later Eng- 
lish rule, that earnings are not income to the shareholder until so 
appropriated by the corporation, but does not go to the extent of 
that rule in holding that such appropriation when made is con- 
clusive as between the life tenant and remainderman or that the 
testator must have intended that the mere way in which the cor- 
poration appropriated earnings, should determine whether they 
should go to the life tenant or remainderman; and holds on the 
other hand, with the early English rule, that the testator must 
have regarded the accumulations of earnings at the time of his 
death as capital to be held for the remainderman, but does not 
go to the extent of that rule in holding that it is impracticable to 
ascertain what was earned before and what after his death. Ac- 
cordingly the Pennsylvania rule when an extraordinary dividend 
is declared, whether in cash or stock, apportions it, 
giving to the life tenant what was earned during the 
life tenancy and holding for the remainderman what are earned 
before the life tenancy began. Harp’s Appeal, 28 Pa. St. 368; 
Moss’ Appeal, 83 Pa. St. 269; Biddle’s Appeal, 99 Pa. St. 278; 
Oliver’s Estate, 136 Pa. St. 43; Smith’s Estate, 140 Pa. St. 
344; Hisner’s Appeal, 175 Pa. St. 143. 

This rule differs from the later English rule in that it (1) treats 
cash and stock dividends alike and (2) apportions dividends ac- 
cording to the time when they were earned. 

In this second point of difference it has the support of New 
Jersey (Van Doren v. Olden, 19 N. J. Eq. 176; Ashhurst v. 
Field’s Admr., 26 N. J. Eq. 1) and Maryland (Thomas v. Gregg, 
78 Md. 545, 28 Atl. 565) and to some extent, so far as cash 
dividends or distributions are concerned, of New Hampshire 
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(Lord v. Brooks, 52 N. H. 72) and South Carolina (Cobb v. 
Fant, 36 S. C. 1, 14 S. E. 959) and of some text writers, but it is 
opposed in Kentucky (Hite v. Hite, 93 Ky. 257, 19 L. R. A.. 
173) as well as by all the cases cited in support of the English 
rules, including those of Maine and Georgia. The three courts 
which follow the rule of apportionment have found great diffi- 
culty in applying it and a different method of ascertaining how 
the apportionment should be made has been adopted by each. 
This rule is open to grave objections, both theoretical and prac- 
tical, but we need not express an opinion as to whether they are 
more weighty than the objections made to the rule of non-ap- 
portionment, for in the present case it appears that the profits 
out of which the dividend was declared were earned during the 
life tenancy, and therefore whether the rule of apportionment or 
that of non-apportionment should be followed the dividend so far 
as it represented earnings would all go to the life tenants. 

Fourthly, what has been called the rule of the Middle States. 
This rule follows the first point of distinction between the Penn- 
sylvania rule and the present English rule in that it treats cash 
and stock dividends alike but does not necessarily recognize the 
second point of distinction, namely, that in regard to apportion- 
ment. This rule has the support not only of Pennsylvania, New 
Jersey and Maryland, which as shown above also follow the rule 
of appor‘ionment, but also of Kentucky (Hite v. Hite, supra) 
which does not follow the rule of apportionment, and Tennessee 
(Prichett v. Nashville Trust Co., 96 Tenn. 472, 33 L. R. A. 
856) and New York (McLouth v. Hunt, 154 N. Y. 179) which 
are not yet fully committed as to the matter of apportionment, 
(though New York is usually cited against the rule of apportion- 
ment) and of nearly all the text writers (see 2 Thom. Corp. 
§2192 et seg.; 1 Mor. Corp. §468; Cook, Stock and Stockholders, 
§554; 2 Perry Trusts, §545, Note; 9 Am. & Eng. Enc. Law 715; 
33 Alb. L. J. 427; 19 Am. L. Rev. 737). 

Thus we find in support of the rule by which cash dividends go 
to the life tenant and stock dividends to the remainderman, the 
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English House of Lords, the Supreme Court of the United States, 
and the courts of Massachusetts, Connecticut, Rhode Island and 
the District of Columbia, and in support of the rule by which 
cash and stock dividends are treated alike, the courts of New 
York, New Jersey, Pennsylvania, Maryland, Kentucky and Ten- 
nesses and nearly all text writers, and probably the courts of New: 
Hampshire and South Carolina would hold the same way (see 
cases supra.) Thus, while the latter rule is claimed by most 
writers to have the weight of authority on its side, this is by no 
means apparent. The authorities are at most pretty evenly 
matched and so nearly so that we feel we must decide principally 
upon the reasons as they appeal to us. It may be remarked how- 
ever that the decision of the Supreme Court of the United States 
was written by Mr. Justice Gray who had previously held the 
same way as a member of the Supreme Judicial Court of Massa- 
chusetts, and that the cases contra in Kentucky, Tennessee, 
Maryland and the latest case in New York were all decided after 
and notwithstanding the decision by the Supreme Court of the 
United States and the text writers still adhere to the latter rule 
notwithstanding the weight of that high authority. 

In considering the relative merits of these rules, it must be 
borne in mind that they have nothing to do with stock issued 
merely as water or stock issued to represent a natural increase 
in the value of the company’s property or business irrespective of 
earnings, The question concerns stock issued to represent earn- 
ings and only in so far as it does represent earnings. Whether 
the stock does represent earnings or not is another question. 
Many courts hold the presumption to be that it does represent 
carnings. But assuming the presumption to be the other way 
and that the stock should be treated as capital unless it can be 
shown with reasonable certainty that it was issued to represent 
earnings, still in the present case that fact does clearly appear 
from the action of the corporation. For the corporation set off 
$400,000 of its earnings as representing the exact par value of 
the stock issued. 

The courts on both sides agree that the earnings of a corpora- 
tion are not income to the stockholder until a dividend is de- 
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élared, however great an accumulation of earnings there may be; 
that a corporation may retain its earnings to a reasonable 
extent, which is generally held to be a very great extent, 
for use as capital, called temporary, floating, actual or de facto 
capital, instead of paying them out in dividends; that it may pay 
out such accumulated earnings from time to time as extra divi- 
dends in cash or other property, or may permanently capitalize 
them by issuing new stock therefor in the shape of stock divi- 
dends; that in any such transaction the substance rather than the 
form is to be regarded; and that as between the life tenant and 
remainderman the intention of the creator of the trust is to pre- 
vail as against the intention of the corporation. They differ as 
to the application of these last two propositions, namely, as to 
what is form and what substance, and as to what is the intention 
of the creator of the trust. 

Take, first, the question of form or substance. On both sides 
it is held that the words used, as, for instance, “dividend” or 
“capital,” in declaring a distribution is mere matter of form and 
that the substance is to be determined by what is done rather than 
by what is said. Then the courts which make a distinction be- 
tween cash and stock dividends assume that if the intention is 
solely to issue stock, even though representing earnings, and not 
to give the stockholders the privilege of receiving cash instead of 
stock if they so desire, the transaction does not amount in sub- 
stance to the payment of a cash dividend and a purchase of the 
stock by means of the dividend, but that it amounts merely to a 
change in the form of the evidence of title to what was already 
owned by the shareholders, because, as they argue, the earnings 
until declared as a dividend belong to the corporation as part of 
its property and are, like the capital, represented by all the shares 
and hence if the number of shares is increased pro rata, the same 
property is still owned by the same persons and in the same pro- 
portions and nothing is paid out; in fact, that the earnings are 
already de facto or floating capital and that the issue of new stock 
to represent it is merely a confirmation of what has already oc- 
curred substantially. These courts look to the source of the divi- 
dend for the benefit of the remainderman but not for the benefit 
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of the life tenant; they hold that if there is merely a distribution 
of stock, even though representing earnings, it goes to the re- 
mainderman, but if there is a distribution of capital, even though 
in cásh and under the name of a dividend, it does not go to the 
life tenant. 

On the other side it is urged, soundly, as we believe, that the 
courts have not got through the form when they have merely as- 
certained whether the corporation contemplated paying anything 
out as an alternative to giving the stock at the option of the 
shareholders, but that they should go further and look to the 
source or nature of the property which the stock is to represent 
and for the benefit of the life tenant as well as the remainderman, 
and that if it is to represent what is already capital it is capital 
and if it is to represent earnings it is income or dividend; that 
while accumulated earnings are not dividends until so declared 
and aro in a sense capital because they are used as such, still they 
are not technically either capital or dividends but are profits and 
equitably belong to those entitled to the dividends though the 
time of payment must be left to the management of the corpora- 
tion; and that, “while the payment of a stock dividend is not an 
actual distribution of profits, it does materially affect the rights 
of the shareholders in respect of the accumulated profits. The 
effect of a stock dividend is to capitalize the accumulated profits 
permanently. The profits on account of which a stock dividend 
is declared can never afterwards be distributed among the share- 
holders as dividends, and, after the new shares have been issued, 
the right of the corporation to pay further dividends, and the 
rigbt of the shareholders to demand them, must be considered 
with reference to the increased nominal capital. The payment of 
a stock dividend is not merely an increase of the nominal amount 
of the shares, leaving the rights of the shareholders unchanged. 
In suo n.e and effect it amounts to a distribution of profits 
among the shareholders in cash, and a subsequent purchase of 
new shares in the company with the sums distributed.” 1 Mor. 
Corp. §468. The action of the corporation is not merely a con- 
firmation of what has already occurred, for so long as accumu- 
lated profits remain such, they may be paid out as dividends, but 
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after they have been converted permanently into capital they 
cannot be so paid out. It is merely a matter of form whether 
the corporation keeps the cash and issues the stock directly to the 
shareholders or pays the cash and then receives it back in pay- 
ment for the stock. While the action of the corporation in de- 
ciding whether the earnings shall be retained as capital or paid 
out as dividends is binding, and while earnings when so converted 
into capital are to be regarded as capital to the corporation and 
thereafter as capital to the holder of the stock representing it, 
still it does not follow that the corporation in so acting does not 
in effect declare a dividend. If the corporation should pay cash 
to those who wished it and then receive the cash back for the 
stock, the payment, it is conceded, would be a dividend, and yet 
thereafter the cash would be capital to the corporation and the 
stock would represent capital to its owner just as in the case of a 
direct issue of stock representing earnings. In other words, what 
the earnings are after the transaction does not prevent the trans- 
action itself from amounting in substance to the payment of a 
dividend. 

Secondly, as to the intention of the creator of the trust. It is 
agreed on both sides that the testator or grantor cannot interfere 
with the internal management of the corporation as to when or 
in what form dividends shall be paid, but that he may direct to 
whom they shall go when once they have been paid. The courts 
which follow the present English rule then argue that in a case 
like the present in which no special directions are given the 
creator of the trust must have intended that what should be in- 
come and what capital should be determined by corporation law 
and that since the corporation may convert earnings into capital 
by issuing a stock dividend or pay them out as cash or other divi- 
dends, the method pursued in any particular case must determine 
whether the dividend is to be capital or income. On the other 
hand it is argued, and with good reason, as we believe, that while 
it is a matter of corporation law as to when and how dividends 
shall be paid, yet it is a matter of trust law as to whom they shall 
go in a case of this kind when they have been paid and that the 
corporation ought not to be permitted by the mere form of its 
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action to determine the ownership of property as between third 
parties, that while the action of the corporation decides whether 
earnings shall be capital or income so far as the corporation is 
concerned, it cannot determine that question as between the life 
tenant and remainderman; that that is for the courts to determine 
under trust law; that equity which has to do with trusts disre- 
gards form and grasps at the substance; that the general inten- 
tion of the creator of the trust, which is to be given effect in the 
absence of any special directions, is that the life tenant shall have 
the income regardless of the form in which it is received; and 
that as a matter of fact stock dividends in so far as they are issued 
to represent earnings are generally regarded as dividends upon 
or income of the stock rather than as a mere change in the form 
of the evidence of ownership. People ordinarily would not dis- 
tinguish between a case in which cash is paid and then received 
back in payment for stock at par and one in which the stock is 
issued directly to avoid useless labor. The earnings and distribu- 
tion of profits is the very object for which business corporations 
exist, and in a case of this kind the general intention of the testa- 
tor is that those profits when earned and distributed shall go to 
the life tenant and while he cannot under the law say how or 
when they shall be distributed any more than in the nature of 
things he can say how, when or whether they shall be earned, yet 
he may say and in the absence of a manifest contrary intention 
must be presumed to intend that when earned and distributed 
they shall go as income, irrespective of the particular form which 
the corporation may happen to choose for that distribution. And 
in so far as earnings are distributed, it is immaterial to the corpus 
of the trust whether they are paid in cash or stock. If they are 
paid in cash they reduce the value of the stock so much. If they 
are paid in stock of the same value they reduce the value of the 
old stock an equal amount. 

For these reasons we adopt the rule that treats cash and stock 
dividends alike and regards them both as income, in so far as 
they represent earnings. In this argument we have considered 
stock dividends only in so far as they represent earnings and aside 
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from the matter of premiums, which we shall now proceed to 
consider. 

While we have not adopted and are not required by the facts 
of this case to pass upon the Pennsylvania rule of apportionment 
of dividends, whether cash or stock, with reference to the time 
when the profits out of which they are paid were earned, we are 
required to pass upon the question whether a so-called dividend, 
whether cash or stock, shall be apportioned with reference to its 
source as between capital and earnings. We have seen that even 
a cash dividend, if paid out of capital, would be held for the 
remainderman and if it should be paid partly out of earnings and 
partly out of capital it would be apportioned accordingly be- 
tween the life tenant and remainderman. It is precisely the same 
with a stock dividend. It must be apportioned according as it 
represents capital or earnings. The life tenant is entitled to the 
earnings only and therefore to stock only in so far as it repre- 
senta earnings. If the value of a company’s property or business 
should increase from natural causes and apart from accumulated 
earnings, such increase would be an incident of the corpus and 
would be for the benefit of the remainderman and if stock should 
be issued to represent that increase it would be held for the re- 
mainderman, though the life tenant would meanwhile receive 
the income thereof, just as real estate held in trust is all held for 
the remainderman however much it may increase in value, the life 
tenant meanwhile receiving the increased rents. And even if the 
new stock were issued to represent an increase of value due to ac- 
cumulated earnings but not earnings appropriated to pay for the 
new stock, it would still belong to the corpus of the:trust, for the 
life tenant is not entitled to the earnings until declared as a divi- 
dend and such earnings could at any time afterwards be paid out 
as dividends. The premium upon stock, which represents the in- 
creased value of the property or business of the company, is an 
incident of the corpus and not income from it. If new stock is 
issued at par, and not as a dividend, the right to take the stock at 
par represents the premium and is in no sense income or repre- 
sentative of income. It belongs to the holder of the stock, the 
trustee, for the benefit of all interested in the stock. He may 
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sell the right to take the stock at par and the proceeds will be 
held for the remainderman, the income thereof to go to the life 
tenant. If instead of a direct stock dividend the company should 
pay a cash dividend with the privilege on the part of the stock- 
holder of turning around and taking new stock at par, it is 
evident that the life tenant would be entitled to the amount of 
the cash dividend only and that if the trustee exercised or sold 
the right to take the new stock at par all the value that he receiv- 
ed above the par value or all that he received on the sale would 
be held for the remainderman. The only theory upon which a 
life tenant is entitled to a stock dividend at all is that it amounts 
substantially to the payment of a cash dividend out of earnings 
and its payment back to the company for new stock. Conse- 
quently the life tenant is not entitled to more than the amount 
which he would have received in case the dividend had been paid 
in cash. And on the other hand the right to take new stock at 
par is an incident of the corpus of the trust belonging to the 
holder of that corpus and the corporation could not as matter of 
law under ordinary circumstances give it to any one else. There- 
fore if a distribution of earnings is made in the form of new 
stock and the stock is above par, it necessarily follows that the 
life tenant is entitled only to so much of the stock as equals in 
value the earnings appropriated and that the rest of it must be 
held by the trustee as part of the corpus of the trust. This fol- 
lows necessarily from the reasoning of all the courts, whether 
they follow the present English or the Pennsylvania rule or the 
rule of the Middle States. For instance in England, in Re 
Malam, (1894) 3 Ch. 578, the corporation issued new stock 
and gave the shareholders the privilege of taking the stock or an 
amount equal to its par value in cash. The stock was at a pre- 
mium. The court held that the life tenant was entitled only to 
so much of the new shares as represented the dividend applied in 
taking them up, and that the rest of such value formed part of 
the corpus of the trust. To the same effect is Davis v. Jackson, 
152 Mass. 58, Brinley v. Grou, 50 Conn. 73. See also Thomas 
v. Gregg, (Md.) supra; Hite v. Hite, (Ky.) supra; Bisner’s 
Appeal, (Pa.) supra; Simpson v. Moore, 30 Barb, 637; Walker 
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v. Walker, (N. H.) 89 Atl. 432; Cook, Stock and Stockholders, 
§559; 1 Elliott, Railroads, §307; 9 Am. & Eng. Enc. 718. Mora- 
wetz says (1 Corp. 5468): 

“Tt should be observed, however, that the distribution of a 
stock dividend permanently capitalizes only so much of the accu- 
mulated surplus as is applied in paying up the new shares. Any 
additional amount would be retained by the corporation as sur- 
plus, after the increase of its nominal capital, and might still be 
used to pay dividends. Hence, a tenant of shares for life is never 
entitled to receive more than the par amount of a stock dividend, 
although the new shares are worth more than par, and the entire 
surplus of the company was earned during the existence of the 
life estate. He is entitled to receive only so much of the surplus 
earned during the life estate as is used in paying up the new 
shares.“ 

In the present case $400,000 of earnings were appropriated 
as payment for the par value of 4,000 shares of new stock of the 
par value of $100 each. The value of the old stock in conse- 
quence of the issue of the new stock at once dropped from be- 
tween $500 and $550 a share to between $335 and $350 a share. 
The new shares were immediately worth the latter amount. This 
value represented the amount of the dividend paid plus the de- 
preciation in the value of the old shares. It represented the 
amount of earnings paid in effect ds dividends to which the life 
tenants were entitled and the right to take new stock at pa: 
which was an incident of the corpus and in no way income from 
the stock or due to the earnings appropriated as a dividend. If 
the dividend had been paid in cash, the trustees would have been 
obliged to pay it and it only to the life tenants. They would then 
have had remaining the right to take the new stock at par which 
they might exercise or sell as representing the corpus. The 583 
shares now held by the trustees as the portion of the new stock 
allotted in respect of the 875 shares of old stock held by them 
represents $58,300 of earnings and over twice that amount as 
the value of the right to take the new stock at par or as the de- 
preciation in the value of the old stock. So much of the new stock 
as was of the value of $58,300 immediately after its issue should 
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be apportioned to the life tenants, the remainder should be held 
by the trustees as part of the corpus of the trust. 

The decree of the Circuit Judge awarding the whole of the 
new stock held by the trustees to the life tenants is reversed and 
the case is remitted to him with directions to make an apportion- 
ment and decree in accordance with the foregoing views. 


Robertson & Wilder for plaintiffs. 
Thurston ck Carter, and L. Andrews for defendants. 
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Frear AND Warme, J.J., AnD CO Junar PERRY IN PLACE 
or Jupp, O.J., ABSENT. 


In a progecution for polygamy, the first marriage, if any, being one 
by proxy in China where the defendant was, the other party be- 
ing in these islands, held, assuming that marriage by proxy is 
lawful in China, and that the defendant so far as she was con- 
cerned complied with the Chinese law and that such a marriage 
in China would be held valid here, still there was no proof that 
the proxy was given or that the alleged husband consented. 


OPINION OF THE COURT BY FREAR, J. 


The defendant was tried and convicted in the District Court of 
Honolulu on a charge of polygamy and appealed to this court on 
a number of points of law, several of which, variously worded, 
are in substance that the evidence was insufficient to sustain the 
conviction. 

The only question raised is whether the alleged first marriage 
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was proved. If such marriage took place at all, it took place in 
China between the defendant, who was then in China, and one 
Chan Sam, who was then in these islands. Considerable testi- 
mony was introduced as to the ceremonies required in China for 
a marriage of a virgin, a widow and a concubine respectively and 
as to whether such marriages could be performed by proxy in the 
absence of one of the parties and whether such a marriage by 
proxy actually took place in the present case. 

While the evidence is not very satisfactory it is perhaps suf- 
ficient to warrant a finding that marriage by proxy may be con- 
tracted in China (the proxy being, at least sometimes, a rooster), 
and that the defendant went through some ceremony there and 
thought she thereupon became Chan Sam’s wife. She appears to 
have admitted on several occasions after her arrival here and after 
her alleged second marriage that she was married to Chan Sam. 
All this might be sufficient proof that the alleged first marriage 
had taken place as required by Chinese laws or customs, if Chan 
Sam had been present. 

The general rule is that marriages legal where entered into 
are legal everywhere unless odious by the common consent of civ- 
ilized nations. See Civ. L. Sec. 1872. The exceptions usually 
instanced are polygamous and incestuous marriages. To these 
may be added marriages where the requisite element of consent is 
lacking, as, for instance, if one of the parties is insane or is forced 
to go through the ceremony and there is no cohabitation after- 
wards. Now, marriage by proxy is contrary to our accustomed 
notions, but whether it is so contrary to the common sentiment 
of civilized nations that it should be held void, we need not under- 
take to decide. It is said that such marriages have taken place at 
times in history, generally between members of royal families of 
different countries (14 Am. & Eng. Enc. Law 511, note 13) and 
that marriages may be effected by letter (I Bish. M. & D. Sec. 
231). Assuming that marriage by proxy may take place lawfully 
in China, it would still be necessary to prove that the proxy was 
given. It takes two to marry. The evidence in this case may be 
sufficient to show that the defendant did everything that she 
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thought was necessary to effect marriage and that she thought 
that she was married. But Chan Sam’s part seems not to have 
received sufficient attention. Apparently he requested friends 
or relatives in China to find him a wife or concubine and also sent 
the money required to pay her passage from China to Honolulu. 
But wl. ether he authorized a marriage in China by proxy or ex- 
pected the marriage status to be created after her arrival here, 
or whether he expected a wife or a concubine, the evidence does 
not show. It is doubtful from the testimony whether he felt 
bound when she arrived, and there is testimony tending to show 
that at most he expected her to be only a concubine. Apparently, 
her being given to understand that she was to be only a concubine 
was the reason for her declining to go to him and for her marry- 
ing another after her arrival here. The parties never eohabited. 
If he had been present at the ceremony in China there would 
doubtless be a strong presumption that he consented. But in his 
absence thousands of miles away his consent cannot in a criminal 
prosecution be inferred from the mere fact that she went through 
the ceremony. If marriage by proxy is legal in China, and if 
such a marriage there would be legal here, still there must be 
proof that the requisite authority was given. Without mutual 
consent there can be no marriage. It is generally said that the 
consent must be per rerba de praesenti or per verba de futuro 
cum copula, Assuming that the contract out of which the mar- 
riage status arises may, like other contracts, be entered into be- 
tween parties widely separated, the assent and offer of one com- 
municated to the other being deemed to continue until assent and 
acceptance by the other, still there is no proof in this case of con- 
sent on the part of Chan Sam either per verba de pruesenti or 
de futuro cum copula. Another question that we need not 
decide is whether a marriage by proxy if valid in China would 
be deemed valid here where one of the parties was at the time 
(even if mutual consent were shown and aside from the question 
of public policy) on the ground that the laws, customs or trib- 
unals of one country cannot confer the marriage status upon a 
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person domiciled in another country. See 1 Bish. M. & D. Sec. 
232. 

The judgment of the District Court is reversed and the defend- 
ant is discharged. 

Deputy Attorney-General E. P. Dole for the prosecution. 

T. McCants Stewart and F. J. Berry for the defendant. 


JOHN E. BUSH, MARY J. BUSH, A. K. KUNUIAKEA, 
KAHILIOPUA and IALUA v. REPUBLIC OF HA- 
WAIL 


PETITION ror CONTINUANOE. 
Supmairrep Maron 22, 1900. Dromen Maxon 23, 1900. 


Frear ann Warme, JJ., anp Crovuir Jupez Perry. 


Handing in a resignation absolute in form to the proper officer does not 
necessarily ipso facto vacate the office. Whether the office is vacant 
or not depends upon the intention and understanding of the parties 
considered with reference to the public interests. 


OPINION OF THE COURT BY FREAR, J. 


When this case was called—the first case called for hearing 
at this term—counsel for the plaintiffs filed a petition alleg- 
ing that Chief Justice A. F. Judd had in December last filed 
with the President his written resignation of his office and that 
he then ceased to be Chief Justice, and praying that the Court 
decline to hear the case at this time and until a Chief Justice 
shall be duly appointed. The Court intimated that it had rea- 
son to believe there were other facts that bore upon the ques- 
tion whether such resignation had taken effect and thereupon 
the Attorney-General representing the defendant took the posi- 
tion that the Court was properly constituted and stated that he 
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was willing that the Court should proceed to hear the case but 
did not care to contest the question of the alleged vacancy of the 
office of Chief Justice, but would, if the Court so desired, en- 
deavor to ascertain the facts in the matter. Upon the Court's 
expressing such desire the Attorney-General on the following 
day introduced affidavits by the President, the Auditor-General 
and Mr. A. F. Judd, Jr. That of the President was to the effect 
that on the 27th of December, 1899, he received a letter dated 
December 4, 1899, from the Chief Justice, then in the State of 
New York, as follows, omitting the formal parts: “I have the 
honor herewith to tender my resignation as Chief Justice of 
the Supreme Court of the Hawaiian Islands;” that on the fol- 
lowing day he, the President, wrote to the President of the 
United States in reference to the Chief Justice’s resignation, 
asking for instructions in the matter, and stating among other 
things, as follows: “I have not accepted his resignation as yet, 
as that would embarrass the status of the Court, there being 
legal provision for temporarily filling the place of an absent 
Justice, but none providing for an absolute vacancy, excepting 
by permanent appointment;” and that he also informed Mr. 
A. F. Judd, Jr., son and attorney in fact of the Chief Justice, 
that be declined to accept said resignation until hearing from 
the President of the United States; that he had received no 
communication in the matter as yet from the President of the 
United States and had received no other or further communi- 
cation than the one above set forth either from the Chief Jus- 
tice or his attorney in fact. 

The affidavit of the Auditor-General was to the effect that 
he had received no official notification or information of any 
resignation of the Chief Justice and that he had to the present 
time issued warrants and taken receipts for his salary as such, 
the warrants issued since the departure of the Chief Justice for 
the United States in the autumn of 1899 having been issued 
to and the receipts therefor having been given by A. F. Judd, 
Jr. as attorney in fact for the Chief Justice. 


The affidavit of A. F. Judd, Jr. was to the effect that he is 
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and since last September has been the attorney in fact of the 
Chief Justice; that during the last six months he had received 
and endorsed his salary warrants and receipted for the same as 
such attorney in fact; that on the occasion of writing his letter 
of resignation, he, the Chief Justice, told him, the affiant, that 
it was his wish to make his letter of resignation as simple and 
dignified as possible, and that it was his understanding of the 
law that it would take effect only upon the appointment of his 
successor, and that he so intended it and that words to that effect 
would be merely superfluous; and that he, the affiant, had not 
received from his father any intimation that his resignation 
was intended to take effect or that he desired it to take effect 
except upon the appointment of his successor. 

Objection was made to the admissibility of certain portions 
of the affidavits, by counsel for the plaintiff and by Messrs. Geo, 
D. Gear and A. S. Humphreys, who availed themselves of the 
permission of the Court to hear such members of the bar as 
desired to be heard upon this question though not interested 
in this particular case. The affidavits were received subject to 
the objections to such parts as were objected to, and argument 
was heard. Subsequently the Court, upon examining the affida- 
vits more carefully and deeming them silent or indefinite upon 
certain material points in respect of which it appeared possible 
to obtain further light and in view of the importance of the 
question, of its own motion called the President and Mr. A. F. 
Judd, Jr., to the witness stand. 

The President testified in substance: that the letter of resigna- 
tion was handed to him by A. F. Judd, Jr. and that, so far 
as he recollected, nothing was said at the time by Mr. Judd 
qualifying the letter but that he, the President, both then and 
afterwards made the statement to A. F. Judd, Jr., set forth in 
the affidavit, to the effect that he declined to accept the resigna- 
tion until hearing from the President of the United States; that 
he made no communication to the Chief Justice in regard to 
the resignation other than that just referred to through his son 
and that he requested the said A. F. Judd, Jr., to transmit 
such communication to his father. 
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Mr. Judd testified in substance: that he delivered the letter 
of resignation to President Dole; that they talked over the 
question when it should take effect and that the President said 
he declined to accept it and that both understood it was to go 
into effect only on the appointment of a successor; that he did 
not recollect whether the President asked him to communicate 
that to his, the affiant’s father; that he did so communicate to his 
father by letter of which he has not a copy; that he had received 
no reply; but thought he had received a letter from his mother 
acknowledging the receipt of that particular letter; that he had 
written to his father about all his acts as his attorney in fact 
and that, on account of his father’s ill health, it was his mother’s 
custom to read to him all letters that came to him or to her, 
and that the receipt of his letters had been acknowledged by her; 
that his father did not instruct him to continue to draw his 
salary; or request him to make any statement to President Dole 
in connection with the delivery of the letter of resignation. 

The Court then heard further argument and took the matter 
under consideration. The Attorney-General stated that he did 
not object to a continuance but at the same time was willing 
to proceed with the hearing of the case. 

Many authorities were cited to show that, although at com- 
mon law a resignation did not take effect until accepted, in other 
words, that an office-holder could not vacate his office without 
the consent of the appointing power, yet the modern rule is 
otherwise, and the appointing power cannot ordinarily compel 
an officer to continue in office against his will. We do not see 
that such authorities have much bearing upon the present case. 

Counsel appear to attach a peculiar magic to a written resigna- 
tion. They even go so far as to strenuously contend that if an 
office-holder should hand to the proper person a written resigna- 
tion absolute in form accompanied by an oral statement that 
it was not to take effect until accepted or until a successor was 
appointed, the office would ipso facto become vacant whether 
the resignation was accepted or not, and that evidence of the 
oral statement would be inadmissible, under the rule that parol 
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contemporaneous evidence is inadmissible to contradict or vary 
the terms of a valid written instrument. It is obvious that that 
rule has no application to such a case. What the effect of the 
testimony introduced in this ease is or how much of it should be 
considered in the absence of other connected evidence is another 
question. But the broad proposition relied on by counsel that 
oral evidence is inadmissible to show the intention and under- 
standing of the parties as to when a written resignation should 
take effect, is untenable. 

In our opinion the question whether an office has become 
vacant through resignation is a question primarily of the in- 
tention of the parties more immediately interested, namely, the 
office-holder and the appointing officer or body, considered with 
reference to the interests of the public which is in a more gen- 
eral way also deeply interested. 

Such appears to have been the view taken in The Queen v. 
Costa, 8 Haw. 552. In that case the Attorney-General resigned 
on the 1st of November, 1892, sending his resignation, as was 
done in the present case, to the Chief Executive through an- 
other. The resignation was not accepted and the Attorney-Gen- 
eral acquiesced as shown by his continuing to perform the duties 
of his office. The Court held that, while they would not go to 
the extent of holding to the common law rule, yet under the 
circumstances, considering the intention of the parties and the 
public interests, the resignation did not take effect until a suc- 
cessor was appointed on the 8th of November. 

The present is a collateral proceeding so far as the office of 
Chief Justice is concerned. The Chief Justice, though primar- 
ily interested, is not a party. We have not before us al] the 
facts. The issue has not been contested. The question is one 
of interest to the public and to litigants in other cases as well 
as to the parties in the present case. Under the circumstances 
we at least should not feel justified in this proceeding in holding 
the office vacant. On the other hand we hardly feel justified in 
forcing the plaintiff to a hearing and accordingly grant a con- 
tinuance until such time as it may be made to appear more 
clearly that the office of Chief Justice is not vacant. 
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Whether this preliminary matter should be decided by the 
remaining two Justices alone or by them and a Circuit Judge 
or member of the bar sitting in the place of the absent or non- 
existing member of the Court, we do not decide. That question 
was alluded to by counsel but was not pressed. A Circuit Judge 
sat with the Justices and we are all of the opinion above ex- 
pressed. 

J. A. Mayoon and J. M. Long for the plaintiff. 

The Attorney-General for the defendant. 


JOHN A. BUTTERFIELD v. CHARLES BON. 
ORIGINAL. 
Susmirtep January 2, 1900. Drcipep May 2, 1900. 


Frear AND WIIrI xd, Jd., ann CrRourr Jupar STANLEY IN PLACE 
oF Jupp, C. J., ABSENT. 


The words “time of entry” as used in Session Laws 1874, Chap. 48, Civ. 
Laws, Sec. 1787, relating to foreclosure of mortgaged property by 
entry aud possession, mean the date or day” of entry and not the 
“hour and minute” of the day. 

The certificate of entry is evidence of all facts therein stated necessary 
to the foreclosure. “All the facts necessary to the foreclosure must 
appear in the certificate which is the only proper evidence of them. 
The certificate however is not conclusive evidence that there has 
been a breach of the condition of the mortgage.” 

The statement of facts, on which the submission without action is based, 
not showing with certainty that a material fact is agreed upon, it 


requiring evidence to establish the same, is dismissed without 
prejudice. 


OPINION OF THE COURT BY WHITING, J. 


Submission of case without action on agreed statement of 
facts, viz: 
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1. Agreement of sale from which the following only is mate- 
wial: Butterfield agrees to sell and Bon agrees to purchase a 
piece of land: (described) on Punahou and Hastings streets in 
Honolulu; purchase to be complete June 1, 1899, time being of 
the essence of the contract * * * Butterfield shall fur- 
nish Bon with a good title to the premises free from incum- 
brances with warranty. 

2. Tender of deed by Butterfield to Bon on June 1, 1899, 
which was refused on the sole ground that a good title had not 
been furnished. No other objection was made. 

3. The title to the premises stands as follows: The lot in 
question became vested in Thomas Beverly Spring (by deed, 
November 20, 1895; recorded Liber 155, p. 410, Registry of 
Conveyances). Spring made mortgage deed on these premises 
to the Trustees of Oahu College August 5, 1899, of record 
Liber 163, p. 220. At this point title is good. This mortgage 
was for the sum of $3,000 with covenants including one for 
fire insurance, to wit, “that insurance against loss by fire shall 
be maintained upon the buildings on said premises for not less 
than twenty-five hundred dollars, loss if any payable to said 
mortgagee or their representatives.” 

In case of default in the payment of note, “or in the obser- 
vance and performance of any of said covenants or in any of the 
terms hereof” the whole debt becomes due and payable and 
mortgagee may “thereupon foreclose this mortgage either by bill 
in equity, entry and possession or by sale at public auction.” 

4. Before the end of August, 1896, the mortgagor absconded 
and the mortgagee foreclosed by entry under the statute of 
1874, Chapter 48. In September, 1896, the mortgagee being 
then in possession under the certificate of entry, assigned over 
to Butterfield the said mortgage, the certificate of entry and 
all of its rights. Possession has been continuous from entry to 
date hereof, “Certificate of Entry. This certifies that on this 
24th day of August, A. D. 1896, F. A. Hosmer, president of 
the board of trustees of Oahu College, and on behalf of said 
trustees, the mortgagees named in that certain mortgage made 
hy Thomas Beverly Spring to said trustees dated August 5, 1896, 
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and recorded in the Registry of Deeds in Honolulu in Liber 
163, pages 220 to 222 inclusive, did enter upon the premises 
conveyed by said mortgage, to wit, all these premises (describ- 
ing them) together with all the buildings and improvements 
thereon, for the purpose of foreclosing the same, for condition 
broken, to wit, non-insurance as by said mortgage required; 
seid entry being made peaceably and openly in the presence of 
J. L. Howard and Samuel P. French, the said F. A. Hosmer 
declaring that such entry was made for the purpose of fore- 
closure of said mortgage. In witness whereof we the said F. A. 
Hosmer, J. L. Howard and Samuel P. French de hereunto sub- 
scribe our names and on oath depose and say the matters and 
things stated and set forth in the foregoing certificate are true.“ 
Subscribed and sworn to by them before a First Circuit Judge 
August 24, 1896. Register Office, Oahu, ss. Received for 
record this 24th day of August, 1896, at 2:24 o’clock p. m. and 
recorded in Liber 163, on pages 289 and 290 and compared. 
Thos. G. Thrum, Registrar of Conveyances.” 

A copy of the assignment by the trustees to Butterfield is 
attached but need not be here set forth in detail. 

5. The mortgage, certificate of entry and assignment con- 
stitute Butterfield’s title to the premises to which objection is 
made as insufficient. 

Claims. The said Butterfield claims that his title in the 
premises is good, that he is the legal owner of the land agreed 
to be sold; that the entry and certificate are both in accordance 
with law, and more than a year having elapsed since the entry 
was made and the certificate was recorded and possession having 
been continuous since, the foreclosure is complete, the mortgagor 
is barred from redemption, the title is good and said Bon is 
legally bound to carry out the contract and accept a conveyance 
from Butterfield. 

Bon claims. (1) That Butterfield does and can produce no 
evidence of the breach by the mortgagor Spring of the condition 
to insure, the breach of which condition is alleged to have given 
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the mortgagee (the trustees of Oahu College) the right to fore- 
close. 

(2) That the certificate of entry does not comply with the 
statute (Session Laws 1874, Chap. 48) under which the pro- 
ceedings for foreclosure were taken by stating the “time of such 
sntry;” that such certificate is therefore invalid and all proceed- 
ings consequent thereon are abortive. 

(3) That the terms imposed by the statute not having been 
complied with, the mortgagor’s equity of redemption has not 
been foreclosed and Butterfield is not the legal and equitable 
owner of the land, and is not possessed of the land agreed to be 
sold by him to Bon for an estate in fee simple, and is therefore 
not able to furnish Bon with a good title to it, and specific per- 
formance of the contract cannot therefore be decreed. 

It is stipulated that judgment may be entered in accordance 
with the law determined by this court. 

Foreclosure of mortgaged property by entry and possession. 
Session Laws 1874, Chap. 48, Civil Laws, Sec. 1787, provides: 

“After breach of the condition, if the mortgagee, or any one 
claiming under him, is desirous of obtaming possession of che 
premises for the purpose of foreclosure, he may proceed in 
either of the following ways, viz: First, „ (by con- 
sent in writing of mortgagor). Second. He may enter peace- 
ably and openly, if not opposed, in the presence of two wit- 
nesses and take possession of the premises, in which case a cer- 
tificate of the act and time of such entry shall be made and 
signed and sworn to by such witnesses before any judge of a 
court, and such written consent and such certificate shall be 
recorded in the Registry of Conveyances and no such entry 
shall be effectual unless such certificate or consent in writing 
shall be recorded within thirty days next after such entry is 
made.” 

See. 1789. “Such possession obtained in cither of the two 
modes above described being continued for the term of one year 
shall forever foreclose the right of redemption.” 

The defendant Bon claims that courts will not decree specific 
performance where the title is doubtful; that the purchaser is 
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entitled to a marketable title and not one that is doubtful such 
us to expose the vendee to litigation. Numerous cases are cited 
by counsel but we deem it necessary here to cite only Peterson 
r. Lazarus, 7 Haw. 129, where the court says “specific per- 
formance of an agreement of sale of real estate is never enforced 
unless the court is satisfied that a good title is offered to the 
vendee.” 

If the foreclosure of the Spring mortgage is not good or 
complete, then the plaintiff Butterfield is not entitled to a decree 
or judgment. 

The certificate of entry is claimed to be fatally defective as 
it does not state tho hour and minute of the day of entry. 

We are of opinion that “time” as used in the statute, Civil 
Laws, Sec. 1787, supra, does not mean the hour and minute of 
the entry but the day or date of entry. This appears to be the 
meaning as used in certificates of entry in Maine, New Hamp- 
shire and Massachusetts. Howard v. Hardy, 35 N. H. 315; 
Freeman v. Atwood, 50 Me. 473; Fuller v. Russell, 6 Gray 128. 

The purpose of the entry is to give notice to the mortgagor and 
others interested that the equity of redemption will be extin- 
guished unless the debt is paid and the terms of the mortgage 
are fulfilled. Swift v. Wendell, 8 Cush. 357. 

The object is to fix the time at which the term of foreclosure 
shall commence so that the mortgagor may know when the year 
commences beyond which his right of redemption will cease, 
{Swift v. Wendell, supra) and the recording of the certificate 
is a full and authoritative notice, to all persons, of the fact and 
date of the mortgagee’s peaceable entry and of the cause and 
purpose of it. Bennett v. Conant, 10 Cush. 167; Fletcher v. 
Cary, 103 Mass. 475; Jones on Mortgages, Sec. 1246; Ellis v. 
Drake, 8 Allen 163. The limitation of one year commences 
after the entry has been made and possession acquired for a 
breach of the condition of the mortgage, and as the Jaw does 
not take notice of fractional parts of a day, the continuance of 
possession commences the day following that of entry. Jones, 
Mortgages, Sec. 1262; Thompson v. Vinton, 121 Mass. 139; 
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Fuller v. Russell, 6 Gray 128. The Hawaiian statute of fore- 
closure by peaceable entry and possession is substantially the 
same as the statutes of Maine, New Hampshire and Massachu- 
setts. We have examined numerous cases in reports of those 
states but have found none where the hour and minute of the 
day of entry are set out in the certificate; but the day or date 
merely is set forth. The setting forth the date complies with 
the statute which requires the time of entry to be in the cer- 
tificate. 

It is claimed that time“ refers to the hour and minute and 
has a bearing on the question of open, peaceable and unopposed 
entry, as, if made in the night time, it would not be open. The 
law however is silent as to whether the entry may be made by 
day or night. It is sufficient if the certificate shows a peaceable 
entry in the presence of two witnesses. ‘Under statutes provid- 
ing for the foreclosure of a mortgage by open and peaceable en- 
try on the mortgaged premises and possession thereof continued 
peaceably for three years, an entry is peaceable if not opposed 
by the mortgagor or any person claiming the premises, and suf- 
ficiently open if made in the presence of two competent wit- 
nesses whose certificate thereof is sworn to and duly recorded. 
Thompson v. Kenyon, 100 Mass. 108. This point was raised 
in Ellis v. Drake 8 Allen 163, but overruled, the court saying 
that “the fact that the entry was made more or less public, or 
that the same was attended by circumstances adapted for con- 
cealment is of no importance, if the certificate of such an entry 
is duly sworn to and recorded. This registered certificate fur- 
nishes ample means to guard against surprise or concealment 
as such record must exist three years, lacking thirty days, before 
a foreclosure can take effect.” 

The certificate of entry is in compliance with the law, the 
foreclosure is complete and the equity of redemption is barred, 
and the title in Butterfield is good if there was a breach of 
condition of the mortgage. 

Bon claims that Butterfield does and can produce no evidence 
of the breach by the mortgagor Spring of the condition to insure, 
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that being the breach of condition which gave the mortgagee 
the right to enter and foreclose. 

This might be answered by simply referring to the certificate 
of entry, which of itself is evidence of all facts therein stated 
necessary to the foreclosure. All the facts necessary to the 
foreclosure must appear in the certificate which is the only 
proper evidence of them. The certificate however is not con- 
clusive evidence that there has been a breach of the condition 
of the mortgage.” Jones on Mortgages, Sec. 1260; Pettee v. 
Case, 11 Gray 478. 

Assuming as a fact that there was a breach of the condition 
to insure, then the title of Butterfield is good and is such a mar- 
ketable title that the vendee must accept. But if we are called 
upon to decide whether there was a breach of the condition to 
insure then the agreed statement of facts should be dismissed 
for that is a fact in dispute and we are not called on to pass 
upon evidence but upon the law applied to facts agreed. The 
parties must agree as to this fact or else produce their proofs 
in a proper case before a court in equity. If there was no 
breach of the condition to insure then the title of Butterfield is 
defective and the vendee can not be compelled to complete the 
purchase. 

“Every purchaser of real cstate is entitled to a marketable 
title free from incumbrances and defects. A marketable title 
is one that is free from reasonable doubt. There is reasonable 
doubt when there is uncertainty as to some fact appearing in 
the course of its deduction and the doubt must be such as 
affects the value of the land or will interfere with its sale. A 
purchaser is not to be compelled to take property the possession 
of which he may be compelled to defend by litigation. He 
should have a title that will enable him to hold his land in peace, 
and, if he wishes to sell it, be reasonably sure that no flaw or 
doubt will arise to disturb its marketable value.” Vought v. 
Williams, 120 N. V. 257. If a title depends upon a fact which 
is not capable of satisfactory proof a purchaser cannot be com- 
pelled to take it.” Shriver v. Shriver, 86 N. V. 575. 

If the breach of the condition to insure can be proved with 
precision, then the objection fails. This may call for negative 
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evidence, but still may be capable of satisfactory proof, even 
through Spring the mortgagor. But we are not to pass upon 
this proof. The agreed statement of facts does not clearly show 
the breach as an agreed fact, and we cannot enter a judgment 
for either party. 

The submission of the case is dismissed without prejudice. 

Castle & Weaver for plaintiff. 

Henry Holmes for defendant. 


W. L. STANLEY, JUDGE OF THE CIRCUIT COURT, 
FIRST CIRCUIT, v. AKOI and J. H. BARENABA. 


Exceprions FROM Circurr Court, First Circuit. 
Susmitrep DecemBer 19, 1899. Decipep May 2, 1900. 


Frear AND Wura, JJ., Axp L. Anprews, Esd., or THE BAR, 
IN PLACE or Jupp, C. J., ABSENT. 


The principal and surety on a guardian's bond were sued jointly, but no 
service of summons was made on the principal, nor did he appear to 
defend. Held, not necessary to serve all joint obligors under Sec. 
1222, Civ. L. 

It is not necessary for plaintiff to first exhaust all his rights against 
the principal before proceeding against the surety. 

The complaint sets forth a cause of action, and the evidence supports the 
judgment. 


OPINION OF THE COURT BY WHITING, J. 


This is an action, jury waived, brought against the principal 
and surety for breach of the conditions of a guardian’s bond. 
The action was commenced in the District Court of Honolulu, 
and from judgment therein for the plaintiff an appeal was taken 
to the Circuit Court by the defendant Barenaba the surety on 
the bond. The complaint of plaintiff says “That on the 28th 
day of March, 1895, defendants entered into a bond to H. E. 
Cooper, Second Judge of the Circuit Court of the First Circuit 
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in the penal sum of two hundred dollars, conditioned for the 
proper performance by the defendant Akoi of his duties as 
guardian of the person and property of Laahia, a minor, of 
Kailua, Koolaupoko, a copy of which bond is hereto attached 
and made a part hereof. That on the 23d day of September, 
1898, said defendant Akoi was by order of A. Perry, First Judge 
of the Circuit Court of the First Circuit, discharged as guardian 
of the person and property of said Laahia, and C. Lai Young 
of Honolulu was appointed as such guardian in his stead, and 
Akoi was ordered to pay to said C. Lai Young, guardian, the 
sum of $290.60 which was the amount remaining in his hands 
to the credit of the ward, at the time of his discharge as guardian. 
That though requested said Akoi has failed and neglected to 
pay said sum until this date and no one else has paid said sum 
to said C. Lai Young, guardian. That this failure is a breach 
of the condition of said bond. Wherefore plaintiff brings this 
suit on said bond and asks judgment for $200.” 

Service of summons was made upon Barenaba the surety who 
appeared and defended, but no service was made on Akoi the 
principal nor did he appear to defend. 

The bond is a joint obligation and two of the conditions to 
be performed by the principal are as follows: “3d. Render 
an account, on oath, of the property in his hands including the 
proceeds of all real estate sold by him and of the management 
and disposition of all such property within one year after his 
appointment and at such other times as the judge of probate shall 
direct. 4th. At the expiration of his trust settle his accounts 
with the judge of probate, or with the ward or his legal repre- 
sentatives, and pay over and deliver all the estate and effects 
remaining in his hands or due from him on such settlement, to 
the person or persons who shall be lawfully entitled thereto.” 


First exeeption. Defendant objects to further proceedings of 
this ease by plaintiff, for the reason that the return of service 
herein fails to show any service upon the principal defendant, 
and for the further reason that the bond sued upon is a joint 
bond and not several, and that said action cannot proceed against 
the defendant Barenaba alone, also for the further reason that it 
docs not appear that plaintiff has exhansted all his rights to 
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collect said bond or any part thereof from the principal de- 
fendant herein. 

Second exception. The defendant Barenaba demurs to the 
summons and declaration herein for that the same does not state 
facts sufficient to constitute a cause of action against this de- 
fendant, and on the further ground that all the proceedings 
herein had against this defendant in the district court and in 
this (the circuit) court are without warrant of law, and on the 
further ground that there is a defect of parties and that there 
is no several cause of action against this defendant. 

Service of summons on Akoi was not necessary under the 
Hawaiian statutes. Section 1222 of the Civil Laws provides, 
“It shall be necessary to join as defendants in a civil action, all 
the joint and several, or joint makers of promissory notes, or 
drawers of drafts, bills of exchange, or orders, or joint and 
several obligors, lessees, or parties of the first and second part 
to covenants, agreements and contracts, in suing for nonpay- 
ment, nonacceptance, or nonfulfillment thereof, but it shall 
in no case be necessary to serve all the joint parties sued with 
process. Service of process upon one of several defendants at 
law, shall be legal service upon all for the purposes of appear- 
ance in court, and judgment may be entered against all such 
codefendants thereon; provided, that no execution shall issue 
against the sole property of any joint defendant on whom pro- 
cess was not duly served as aforesaid.” 

We are of opinion that this section fully covers the points 
raised by defendant as to service of summons or process. 

It is also claimed that the plaintiff has not exhausted all his 
rights to collect the bond from the principal Akoi. This is not 
necessary. Akoi is a defaulter and the breach of the bond has 
been made, that for which Barenaba became surety. “A surety 
is responsible for everything expressed in the instrument he has 
signed and whatever else may be fairly implied from the words 
that are used therein.” Murfree, Official Bonds, Sec. 620. 

The complaint alleges the making of the bond, its terms and 
conditions, a breach of condition, the amount of damages, a 
demand, nonpayment and a request for judgment. This con- 
tains the elements of a cause of action, and although it may 
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not be pleaded in the more complete forms used in courts of 
record, yet it is sufficiently well pleaded for use in the district 
courts. 

Third exception. That the decision of the court “is con- 
trary to the law and the evidence and the weight of the evi- 
dence.” 

Fourth exception. A motion for a new trial based on the 
foregoing alleged errors was overruled. 

The evidence shows the admision of the bond as evidence 
and its production from the court records; the order of the 
court finding the sum of $290 due from the guardian Akoi on 
his final account, and ordering the removal of Akoi as guardian 
and that Akoi pay the sum of $290 remaining in his hands to C. 
Lai Young and all other property; the letters of guardianship of 
C. Lai Young; a breach of the conditions of the bond; the 
amount which was not accounted for by the former guardian 
Akoi; a demand for payment on both Akoi the principal and 
Barenaba the surety, and that a balance of $200 was due and 
unpaid. 

The defendant does not point out any element necessary to be 
proved to constitute the cause of action, which is not alleged or 
proven. He claims however that the execution of the bond was 
not proven, but he raises this point for the first time in this 
court and did not make any objection or take any exception to 
the admission of the bond in evidence in the lower courts, both 
district and circuit, so that this objection cannot be considered 
here. However, being admitted in evidence without objection, 
it must be presumed to have been proven, and especially as it 
was produced from the official records of the guardianship cause. 

The exceptions are overruled. 

L. A. Dickey for plaintiff. 

J. T. De Bolt for defendant. 
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G. W. AHOY v. M. F. SCOTT. 
ArrEAL FROM Circuit Juper, Turo Circuit. 


Susmirrep January 5, 1900. Decipep May 2, 1900. 


Frear AND Wura, JJ., AnD CIRcurr JUDGE STANLEY IN PLACE 
or Jupp, C.J., ABSENT. 


Attorney’s fees under Civ. Laws, Sec. 1491, are not allowed upon the 
quashing of the summons or service. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiff brought assumpsit for $46.65 in the District 
Court of South Kona. The defendant filed what he called a 
plea in abatement but which must be considered as in the nature 
of a motion to set aside or quash the summons or service or 
both, on the ground that service was made before summons was 
issued, as appeared on the face of the record, the summons being 
dated December 8, 1898, and the return, December 6, 1898. 
The District Magistrate sustained the plea or motion and, as 
he expressed it, threw the action out of court, but declined to 
allow defendant’s attorney’s fees. Defendant appealed to the 
Circuit Judge on the question of attorney’s fees only, and the 
Cireuit Judge allowed them. Plaintiff now appeals to this 
court. 

Apparently a mistake was made in entering one of the dates 
in question and, if so, the magistrate should have allowed it to 
be corrected by way of amendment. But the only question be- 
fore us is whether he should have allowed attorney’s fees, as- 
suming that he properly quashed the summons or service. He 
apparently acted on the theory that no action had been com- 
menced, either because the summons that was issued was not 
served or because what was served was not a summons. The 
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fees in question are not those for attendance, &c., (allowed in 
the Circuit and Supreme courts,) but commissions upon the 
amount sued for. These are assessed (Civ. L. Sec. 1491) in 
all actions of assumpsit * * * on the amount of the 
judgment obtained by the plaintiff and upon the amount sued 
for, if the defendant obtain judgment.” In the present case 
it was assumed that, strictly speaking, there was no action. In 
our opinion, the defendant did not obtain judgment in the 
action within the meaning of the statute. Judgment was not 
rendered in the action. Summons or service was quashed on 
motion. 

We do not mean that the foregoing shall be taken as an ex- 
pression of opinion upon the general question whether costs 
may be awarded in a case of which the court is without jurisdic- 
tion. Many courts hold that if there is no jurisdiction there van 
be no judgment whatever, even for costs. This has been called 
the logical view. Many other courts hold that the defendant 
should not be made to suffer by being forced into a court which 
is without jurisdiction and that the plaintiff should be held 
estopped to deny jurisdiction so far as costs are concerned. 
This has been called the just and reasonable view. Yet in 
Maine, where the latter view prevails, costs are not allowed 
where the writ is quashed. Tibbetts v. Shaw, 19 Me. 204. 
And, on the other hand, in the Supreme Court of the United 
States, in which the former view is held, the costs of the motion 
to quash or dismiss may be allowed, for the court has jurisdiction 
of that, though not of the action itself. Bradstreet r. Higgins, 
112 U. S. 262. 

The decision of the Circuit Judge is reversed. 

J. W. Catheart for plaintiff. 


L. Andrews for defendant. 
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UNION FEED COMPANY, Limited v. E. B. THOMAS. 


APPEAL FROM District MAIS TRATE oF Hono Lucu. 


Susmirrep Marcu 27, 1900. Decipep May 2, 1900. 


FREAR AND Warma, JJ., anb Acre Crircuir JuDOE Sit- 
LIMAN, IN PLACE OF Jupp, C. J., ABSENT. 


Nonsuit. On motion of defendant after plaintiff rested, an order of 
dismissal was made by the district magistrate on the ground that 
the plaintiff in an assumpsit action had failed to prove that it was 
“a corporation duly organized and existing under the laws of Ha- 
wali,” it having so alleged in its complaint. Before a decision was 
made, the plaintiff asked leave to reopen the case and introduce 
testimony of its corporate character. Held, under the circumstances 
of the case and the evidence already produced, that at the most only 
slight further formal proof was necessary, and the case ought to 
have been reopened; that the granting of the nonsuit cannot be sus- 
tained, and it is reversed and the case remanded. 


OPINION OF THE COURT BY WHITING, J. 


Action of assumpsit. The plaintiff produced evidence of the 
indebtedness of defendant to it during a period of several years 
for goods, wares and merchandise sold and delivered; that de- 
fendant dealt with it as the Union Feed Company and aek- 
nowledged and admitted the debt at various times and made 
payments on account. The itemized bill produced is in the 
name of the Union Feed Company, Limited. The plaintiff 
alleged in its complaint that it was a corporation organized and 
existing under the laws of Hawaii, but produced no formal 
proof of its incorporation, such as, production of its charter 
or articles of incorporation. 

Points of law. First. At the close of piaintiff's evidence, it 
rested. Defendant moved to dismiss on the ground that plain- 
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tiff had failed to prove the allegation that “plaintiff is a cor- 
poration duly organized and existing under the laws of Hawaii.” 
Plaintiff asked leave before decision to produce further evi- 
dence (if necessary) of said allegation, which the court refused 
10 permit and thereupon the magistrate rendered judgment of 
dismissal against the plaintiff. To which decision plaintiff at 
the time excepted and gave notive of appeal. 

Second. Plaintiff objected and excepted to the decision of 
the magistrate that in view of the evidence offered on the whole 
case, testimony was necessary to prove the existence of plaintiff 
as a corporation, and its right to sue in the character which it 
had assumed. 

Without passing upon the question of whether the evidence 
proved that plaintiff was a corporation or whether it was at all 
necessary for plaintiff to make formal proof of its corporate char- 
acter, yet it does appear that the defendant dealt with it as such 
and at the time plaintiff rested its case there was needed at the 
most, if at all, but slight formal proof of its corporation, and 
we are of opinion that the district magistrate should have per- 
mitted the plaintiff to produce such testimony in accordance 
with its request. We would not usually interfere with the exer- 
cise of discretion in cases of this nature, but there appears 80 
far as the record shows no ground for the action of the district 
magistrate in his refusal to permit the case to be reopened for 
the introduction of formal proof. The dismissal was based 
on a technical ground. It is not so much an abuse of legal dis- 
cretion, but rather the nonexercise of any discretion. 

The appeal is allowed. The judgment of the district magis- 
trate dismissing the case is reversed and the case remanded to 
the District Magistrate of Honolulu to reopen the case for the 
introduction of further evidence of incorporation of plaintiff, 
and to proceed to final determination. 

T. McCants Stewart for defendant. 

C. C. Bitting for plaintiff. 
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J. A. HOPPER, doing business under the name of the PACI- 
FIC BRASS FOUNDRY, v. G. W. LINCOLN and H. 
E. COOPER. 


Excertions FROM OC1rcurr Court, First Crrcurr. 
SUBMITTED OCTOBER 4, 1899. Decipep May 4, 1900. 


Frear AND Waiting, JJ., ano Crecurr JUDGE STANLEY IN PLACE 
or JUDD., C.J., ABSENT. 


Under our mechanic’s lien law, the owner of the property upon which 
a lien is claimed is a necessary party defcndant in an action by a 
subcontractor to enforce the lien, and a special execution may issue 
upon a judgment for the enforcement of the lien against the prop- 
erty covered by it, even though judgment cannot be entered against 
the owner personally. 


OPINION OF THE COURT BY FREAR, J. 


This action by a subcontractor for $312.98 against defendant 
Lincoln personally, the principal contractor, and defendant 
Cooper, the owner, for the enforcement of a lien under the 
mechanic’s lien law, was tried jury waived and, by consent, 
judgment was ordered for the plaintiff for $341.98, including 
interest and costs, against Lincoln personally and against Cooper 
for the enforcement of the lien, without prejudice to the right 
of the latter to contest the enforcement of the lien by execution. 

The only question raised by the exceptions is whether an 
execution could properly issue upon a judgment for the en- 
forcement of the lien against the property covered by it. It is 
contended that the statute is deficient in failing to provide proper 
machinery for the enforcement of a lien and that no valid ex- 
ecution can issue upon a judgment for the enforcement of a lien 
against the owner in favor of a subcontractor, although it might 
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in cases where the owner himself has contracted for the materials. 
or labor. 


The statute (Civ. L. Sec. 1745) provides: “The liens hereby 
provided may * “ be enforced by proceedings in 
any Court of competent jurisdiction, by service of summons, as 
now practiced. Such summons shall set forth the ordinary 
allegations in assumpsit, and, in addition thereto, note that a lien 
has been filed. * * * Judgment upon such proceedings 
shall be as in ordinary cases, and may be enforced by execution 
as now alleged. In case the contract for services or material 
upon which the lien has accrued shall have been directly with 
the owner of the property, an attachment may issue in con- 


nection with the suit. *” 

The statute contemplates an enforcement of the lien by an 
action at law. If the action were by a principal contractor 
against the owner, there could be no difficulty, for “the ordinary 
allegations in assumpsit” could be made and a judgment be ob- 
tained against the owner personally on the contract. But when, 
as here, the action is by a subcontractor, the ordinary allega- 
tions in assumpsit can ordinarily be made against the principal 
contractor only and a personal judgment be obtained against 
him alone. And yet we see no reason why the owner may not 
be made a party and a judgment be entered against him for the 
enforcement of the lien. Certainly he is a necessary party 
where his interests are to be affected. While the proceeding is 
to a certain extent of the nature of a proceeding in rem, it is 
not so in all respects. It is not a proceeding leading to a judg- 
ment against the property which will bind all the world. Per- 
sons not parties are not bound. The owner is a necessary party 
defendant even though no judgment can be entered against him 
personally. The ordinary allegations in assumpsit could be made 
as between the subcontractor and principal contractor and other 
allegations to show the relation of the owner to the subject- 
matter. This is a course followed in other jurisdictions. In such 
cases the judgment, in conformity with the allegations, is against 
the principal contractor personally on the contract and against 
the owner for the enforcement of the lien against his interest 
in the property in question. See Lee r. Wimberley, 102 Ala. 
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539 (15 So. 444); May & Thomas Hardware Co. v. McCon- 
nell, 102 Ala. 768 (14 So. 652). Our statute gives a lien to 
a subcontractor as well as to a principal contractor and it plainly 
indicates that the owner is to be made a party to an action by a 
subcontractor for the enforcement of the lien. In this case no 
objection was made to the joinder of the owner as a party de- 
fendant and judgment was ordered against him by his consent. 

As the judgment must conform to the pleadings, so the execu- 
tion must conform to the judgment. The statute does not 
authorize a judgment against the owner personally in an action 
Ly a subcontractor. There could be no such judgment because 
there is no contract or obligation or statutory provision and there 
could be no allegations on which to base it. The statute merely 
subjects certain of his property to a lien and the allegations must 
set forth the necessary facts, the proof must be of those facts and 
the prayer and judgment must be for the enforcement of the 
lien, and the execution must be accordingly. It does not follow, 
a: contended, that, because no personal judgment can be render- 
ed against the owner, no execution can issue. It is true the 
statute is meager in its provisions as to the method of enforcing 
the lien, but, so far as the remedy is concerned, it should be 
construed liberally. It provides for the issuance of execution. 
There is no inherent difficulty in the way of.enforcing such a 
judgment by execution. Such judgments are enforced elsewhere 
by execution. And, although the statute provides that the judg- 
ment may be enforced by execution “as now allowed,” that 
may be taken to mean that it may be enforced by execution in 
conformity with the judgment, adapting the execution to the 
necessities of the case. There is no fixed particular form in 
which all executions must issue. In Bailey v. Hull, 11 Wis. 
289, the court said: “The only remaining question is as to that 
part of the order forbidding a sale without the issuing of an 
execution. It is true that a sale of property against which a 
specific lien is adjudged under this law is more analogous to a 
sale on foreclosures than it is to an ordinary sale on an execution 
issued against the property generally. And it might be more 
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consistent if the statute should provide for a similar proceeding. 
But it has not done so. On the contrary it provides expressly 
in Section 9, that ‘execution may issue and be levied upon the 
premises subject to such lien, and sale thereof be made in the 
manner preacribed by law in ordinary cases.’ This seems to place 
it on a similar footing with a sale on execution upon a judgment 
where real estate has been attached. Section 59, Chap. 131, 
provides that, in the latter case, the execution ‘may among other 
things, direct a sale of the interest of the ‘defendant in the prop- 
erty at the time the lien accrued,’ which time should be specified 
in the judgment. It is true there is no express provision of the 
statute for the insertion of such a direction. But it does provide 
that the sale may be on execution, and the very nature and 
object of the proceeding would seem to imply an authority to 
adapt the execution to the end provided for.” See also Hall v. 
Hinckley, 32 Wis. 368. The execution would, of course, be 
special, not general. This necessarily follows from the form 
of the judgment, the allegations of the complaint and the pro 
visions of the statute. 

In this opinion we have considered the complaint, consent to 
judgment, order for judgment as agreed, motion and order for 
execution, bill of exceptions and argument of counsel, all of 
which seem to be in general harmony But we find on the files 
a paper entitled “Judgment” which is a personal judgment 
against both defendants and out of conformity with the other 
papers. If this is the judgment the execution of which is sought. 
we do not wish to be taken as holding it proper in form or as 
holding that the execution in question may issue upon it without 
amendment. 

The exceptions taken are overruled and the case is remitted 
to the Circuit Court for such further proceedings as may be 
proper. 

Kinney, Ballou & McClmahan for the plaintiff. 

H. E. Cooper for himself. Magoon & Silliman with him. 


356 MAY, 1900. 


S. C. ALLEN, doing business under the name of ALLEN & 
ROBINSON, v. G. W. LINCOLN and H. E. COOPER. 


Exceptions FROM Circuir Court, First Circurr. 
Susmitrep Ocroser 4, 1899. Decipep May 4, 1900. 


FRRAR and Wuitine, JJ., anb Circuir Jupce STANLEY, IN 
PLACE OF JUDD, C.J., ABSENT. 


Under the material-man’s lien law, where there is a presumption that 
materials furnished to be used in a building were used in the build- 
ing, proof that a portion of the materials were not so used does not 
as matter of law destroy the presumption as to the remainder of 
the materials. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiff furnished materials of the value of $2666.67 at 
the request of defendant Lincoln, a contractor, to be used in a 
dwelling house and cottage owned by defendant Cooper. This 
action was brought to obtain a judgment for this amount against 
the contractor personally and to enforce a material-man’s lien 
therefor against the buildings owned by Cooper. The jury 
found against the cor+:actor, but for the owner. But on plain- 
tiffs motion 1.. wal judge granted a new trial on the ground 
that the verdict was contrary to the law and the evidence, and 
the case now comes here on defendant Cooper’s exception to 
this ruling. 

If the materials furnished for the cottage, which were valued 
at $331.25, were alone involved, the verdict for the defendant 
Cooper would have to be sustained on the ground that the in- 
structions of the court permitted and there was sufficient evi- 
dence to support a finding that notice of the lien was not filed 
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within three months after the completion of the building, as re- 
quired by the statute. Civ. L. Secs. 1742, 1745. 

As to the materials furnished for the dwelling house, which 
were valued at $2335.42, the court charged that the notice of the 
lien was filed within three months after the completion of the 
building, and the only question now presented is whether the 
jury could properly find that none of the materials went into 
the building. Proof that the materials were ordered for the 
building, that they were furnished for the building and that 
they were delivered at the building, is at least prima facie proof 
that they were put into the building, within the meaning of the 
statute. Allen & Robinson v. Redward, 10 Haw. 151, 158. In 
this case all these things were shown and there was further the 
testimony of the contractor that all the materials so furnished did 
in fact go into the building except certain items, valued at 
$28.13, which were lost in some way. The defendant concedes 
that there is a presumption that the materials furnished for the 
building were actually put into it, but contends that that pre- 
sumption was rebutted by proof that some of the materials did 
not go into the building, and that it was then incumbent upon 
the plaintiff to prove, specifically and independently of the 
presumption, just what materials did in fact go into the building. 
In our opinion, where there is a presumption that all the mate- 
rials went into the building, proof that some of them did not 
go into the building does not destroy as matter of law the 
presumption as to the remainder of the materials. 

The exceptions are overruled. 

Kinney, Ballou & McClanahan for the plaintiff. 

H. E. Cooper for himself, Magoon & Silliman with him. 
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PACIFIC HARDWARE COMPANY, Limited, v. G. W. 
LINCOLN and H. E. COOPER. 


Excerrions ROH Crrourr Court, First Creou. 


Supmitrep Ocroser 4, 1899. Drctpep May 4, 1900. 


Freak anp Wuirina, JJ., anb Crrcurr Junar STANLEY, IN 
PLACE OF JUDD, C.J., ABSENT. 

Under our statute a mechanic’s or materſal-man's lien is in force only 
from the date of filing and continues in force for three months and 
no longer after the completion ofthe building, &c., unless it shall 
have been satisfied or unless proceedings shall have been commenced 
to enforce it. The principal contractor abandoned his contract be- 
fore the completion of the building and the owner completed the 
building by day labor. Held, that a material-man who furnished 
materials at the request of the contractor before the latter abandoned 
his contract need not file his lien and bring suit within three months 
after the abandonment but may do so within three months after the 
completion of the building. 

A subcontractor’s lien is not limited to the amount due the principal 
contractor. 


OPINION OF THE COURT BY FREAR, J. 


This is an action for $101 against defendant Lincoln, a con- 
tractor, personally and to enforce a materialman’s lien for this 
amount against a dwelling house and cottage owned by de- 
fendant Cooper. The jury found against Lincoln for the amount 
claimed and for the enforcement of the lien for $99.44,—a por- 
tion of the materials furnished, valued at $1.56, having been 
shown not to have gone into the building. The case comes here 
on exceptions taken by defendant Cooper. 

The exception chiefly relied on was taken to the refusal of the 
trial judge to allow defendant Cooper to show that the contract 
for the dwelling house was abandoned by the contractor and the 
building taken over by the defendant on the 26th of May and 
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that the latter thereafter completed the building himself by day 
labor. The object stated at the time was to show that the notice 
of the lien was not filed within ninety days after the completion 
of the building. 

The statute provides (Civ. L. Sec. 1742) that, The lien shall 
continue for three months, and no longer, after the completion 
of the construction * * * ofthe building * * * 
unless the same shall have been satisfied, or proceedings com- 
menced to collect the amount due thereon by enforcing the 
same” and (Sec. 1744) that, The lien herein provided shall have 
force only from the date of filing.” The contract was aban- 
doned May 26, the notice of lien filed August 26, and the action 
commenced August 30. It is evident that the lien, io be effec- 
tive, must have been filed not later than three months after the 
completion of the building, but it was so filed even if the build- 
ing must be deemed to have been completed, within the mean- 
ing of the statute, as defendant contends, on May 26. Defend- 
ant seems to have assumed that the time limited by the statute 
was ninety days, in which case, of course, the lien would not 
have been filed in time, if the building was completed on May 
26. But since the statute prescribes three months, and not 
ninety days, as the limit, the lien was filed in time. Bowler 
v. McIntyre, 9 Haw. 306. In re Martin, 4 Fed. Rep. 208. 
But since the lien was filed the last day allowed by the statute, 
if the building was completed on May 26, it would not continue 
in force thereafter unless the action were brought on the same 
day. It was not brought until four days later. Let us therefore 
consider whether the building was completed, within the mean- 
ing of the statute, on May 26, although, strictly speaking, this 
question is not before us. 

It is often a nice question to determine when a building is 
completed within the meaning of a statute of this kind. No 
hard and fast rule can be laid down. The practice in other 
jurisdictions has been to decide each case by itself fairly and 
equitably under its own peculiar circumstances. It is held that 
after a building is substantially completed the contractor cannot 
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extend the time or keep alive his lien by performing further 
work of his own accord and merely for that purpose, but if such 
further work is performed at the request of the owner, even 
though it is small in amount and is performed after a consid- 
erable interval of time, the building is regarded as completed, 
for the purposes of the lien, when such additional work is per- 
formed. But even then the completion is not deemed to have 
been postponed by the performance of such additional work as 
against rights acquired meanwhile by third parties on the sup- 
position that the building had been completed previously and 
that the time limited by the statute had expired. Woodruff v. 
Hovey, 91 Me. 116, 424; Nichols v. Culver, 51 Conn. 177; 
Cole v. Uhl, 46 Conn. 296; Minn. Tr. Co. v. Great N. Ry. 
Co. 76 N. W. (Minn.) 953. If the work is suspended through 
the fault of the contractor, he might forfeit his right to a lien 
‘altogether, but if the contractor abandons the work in con- 
sequence of the owner’s fault, the building may be regarded as 
completed then. Catlin v. Douglass, 33 Fed. R. 569; Canal 
Co. v. Gordon, 6 Wall. 561; Knight v. Norris, 13 Minn. 473. 
Tf a change is made in the plans, the date of completion, as to 
labor performed or materials furnished before the change, may 
be the date of the completion or cessation of the work under 
the old plans or the date of the completion under the new plans 
according to whether there is substantially a new or different 
plan or work or merely a modification of the old. Diller v. Bar- 
ger, 68 Pa. St. 482. In Catlin v. Douglass, supra, the court 
said: “It is apparent that parties intending to assert liens rather 
than rely upon the personal credit of the debtor, must be vigilant 
to ascertain when the work is completed or abandoned, and not 
be too early or too late in filing theiy statements. It is also 
apparent that there may arise perplexing questions as to when a 
work is completed, or abandoned, and, in determining such ques- 
tions, the court should not take a technical and narrow view, 
but should save to parties entitled to liens any rights they may 
justly have, under a fair and equitable construction of the facts 
and the law applicable thereto.” 
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In the present case, as we understand, the owner took the 
work from the contractor on the ground that the latter was not 
faithfully carrying out the terms of his contract, and then com- 
pleted the building himself on substantially the original plans 
by employing the same contractor and paying for the labor by 
the day. The contention seems to be that this change of itself 
fixed the date of the completion of the building at that time, 
as to materials furnished prior thereto. Under the circumstances 
the materialmen would naturally suppose, in the absence of any 
notice to the contrary, that the work was being continued under 
the original contract. Whether they had such notice we do not 
know and need not consider. The statute provides that the lien 
shall continue three months frum the “completion of the con- 
struction of the building,” not from the completion or aban- 
donment of the contract. In McIntyre v. Trautner, 63 Cal. 
429, the statute allowed the original contractor sixty days from 
the completion of the contract and the subcontractor thirty days 
from the completion of the building. The completion of the 
contract is not synonymous with the completion of the building. 
The subcontractor or materialman under our statute is not mere- 
ly subrogated to the rights of the original contractor. Allen 
& Robinson v. Redward, supra. An abandonment of the con- 
tract by the contractor without just cause might. work a for- 
feiture of his own right to a lien without working a forfeiture 
of the materialman’s right. Although, if the work had been 
suspended at the time of the abandonment of the contract and 
had not afterwards been continued or completed, the material- 
man might have regarded the building as then completed for 
the purposes of the lien, yet it was not obliged to do so under 
the circumstances of this case. The owner having gone on and 
completed the building, the materialman could under the 
statute wait until it was completed and then have three months 
in which to file notice of the lien and bring suit. If the entire 
building had been constructed by day labor, the materialman 
would not be obliged to file his notice and bring suit for the 
value of each article within three months after it was fur- 
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nished. In some cases a contract for the construction of a por- 
tion of a building, as, for instance, the foundation, is made with 
ene contractor, and another contractor for the construction of 
the rest of the building is niade with another contractor. We 
need not decide whether in such a case, a material-man who, 
upon the order of the first contractor, has furnished materials 
to be used in the foundation would be obliged to file notice and 
bring suit within three months after the completion of the foun- 
dation, on the ground that that alone was the structure for which 
he furnished the materials and therefore upon which alone the 
lien is allowed by the statute (Sec. 1741). In thé present case 
the materials were furnished to be used in the building as a 
whole and upon the order of one who had a contract for the 
whole, and the material-man’s rights did not expire with the 
contractor’s rights. The material-man could wait until the com- 
pletion of the building or structure for which the materials were 
furnished. 

Another exception relied on is that taken to the rejection 
of evidence that the contractor had been paid all that was due 
him at the time of the abandonment. It was decided in Allen 
ck Robinson v. Redward, supra, that the lien of the contractor 
or material-man is not limited under our statute to the amount 
payable to the principal contractor. The cases cited contra were 
decided under statutes which expressly prescribed such a limit. 

The remaining exceptions relied on are covered by the de- 
cision just filed in the case of Allen & Robinson against the 
same defendants. 

The exceptions are overruled. 

Kinney, Ballou & McClanahan for plaintiff. 

Defendant H. E. Cooper in person, Magoon & Silliman 
with him. 
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MARY E. FOSTER and Others, Members and Owners of 
Shares in the Hui known as the “Hui of Kahana,” v. THE 
KANEOHE RANCH COMPANY, a Corporation. 


APPEAL FROM Crrourr Jupexr, First Crnourr. 
Sussatrep SEPTEMBER 26, 1899. Deorwep May 4, 1900. 


Frear AND Wuitine, JJ., anv E. P. Dores, Esq., or THE BAR, 1N 
PLACE oF Jupp, C. J., ABSENT. 


'n equity, where a bill is brought by a part of the members of a hui to 
set aside a lease made by the hul, it is necessary to make all parties 
in interest parties to the suit so far as practicable, or allege or show 
some proper ground for non-joinder, either as parties plaintiff or 
defendant. The plaintiffs sued for themselves, not for the hui, or 
for those of the same interest with themselves; neither the hui, (the 
lessor,) nor any officers or members of the hui other than named 
plaintiffs are made parties plaintiff or defendant to the atit, nor any 
excuse alleged or shown why they are not made parties. The case 
is remanded to Circuit Court with leave to plaintiffs to amend. 


OPINION OF THE COURT BY E. P. DOLE, ESQ. 


This is a bill in equity brought by Mary E. Foster and others, 
members of a native hui, to set aside and declare void a certain 
lease of about five thousand acres of land for the term of twenty- 
five years, purporting to have been made by the hui to the de- 
fendant corporation. 

Briefly stated the bill alleges, among other things, that the 
pretended lease was never authorized or ratified at any legal 
meeting, or by any legal vote of the hui, and that the person 
who assumed to execute it in behalf of the hui was not an officer 
thereof; all of which the defendant denies. The evidence shows 
that the plaintiffs are a minority of the hui, and that a majority 
of the members, many of whom live close by and within the 
jurisdiction of the court, have not been made parties to the 
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action. At the close of the plaintiffs’ evidence, the defendant 
moved to dismiss the bill on account of said non-joinder, which 
motion was overruled and the defendant’s exception thereto was 
duly taken and allowed. 

We sustain the defendant’s objection. We cannot adjudicate 
the validity of the lease without giving those whom we deem 
indispensable parties to the suit an opportunity to be heard in so 
far as is practicable either as plaintiffs or as defendants. The 
hui is an unincorporated association consisting of about seventy 
individuals. They own the land not as joint tenants, but broadly 
speaking as tenants in common. 

Burrows v. Paaluhi, 4 Haw. 48; Mahoe v. Puka, Ib. 485; 
Lui v. Kaleikini, 10 Haw. 391. 

The hui, a peculiar native institution, also has, pursuant to 
its rules and customs, certain powers as an association, which do 
not belong to its members individually as tenants in common. 
Among these powers is that of binding all its members at a 
regularly called and duly attended meeting, to a lease of their 
lend, by a vote not unanimous. This power, analogous to that 
of partnersbip and not incident to tenancy in common, has been 
recognized in principle by this Court. Burrows v. Paaluhi, 
4 Haw. 4649 Mahoe v. Pula, Ib. 485. 

If the peculiar Hawaiian organization known as a hui were 
a landed partnership pure and simple, it is beyond question that 
a minority of the partners would not be permitted in a court of 
equity to attack a business transaction of the partnership pur- 
porting to be the act of the majority, in which all had the same 
kind of pecuniary interest, without giving all, so far at least as 
possible or practicable, an opportunity to be heard. Again, if 
this hui were a corporation, an artificial person instead of an 
aggregation of natural persons, could they as individual stock- 
holders, in a court of equity attack a lease purporting to have 
been given by it and under which it received rents and profits 
without making the lessor, as well as the lessee, a party to the 
suit? 

We think that the same principle of equity and natural jus- 


FOSTER v. KANEOHE RANCH CO. 365 


tice applies to this case. What purports to be a lease is either 
u lease or not a lease. If it is a lease it is the act of the hui, and 
equally binds all members of the hui, whether they favored it or 
opposed it. If it is not a lease, it binds no one. If it is a lease 
each member of the hui is entitled to his pro rata share of the 
rents. If it is not a lease each member of the hui is entitled to 
the use of his pro rata share of the land as a tenant in common, 
subject to the regulations of the hui. 

It often happens that those who would be proper parties to 
a suit in equity are not indispensable to an adjudication of the 
rights involved and, upon a showing that it is impracticable to 
make them parties, the court proceeds without them. There 
has been no attempt to make such a showing in this case. 
Neither have some sued for themselves and all having the same 
interest. It appears from the evidence that many members of 
the hui who were not made parties might easily have been served 
with process. 

We think that all members of the hui, upon whom it was 
practicable to serve process should have been made parties to 
this suit and, if any were not served, that a good excuse should 
have been alleged or shown. The validity of the lease is in 
question, and all persons who are virtually parties to it as mem- 
bers of the hui, who will be entitled to their share of the rent if 
it is sustained, and to their share in the land if it is set aside, 
should have an opportunity to be heard, if such opportunity is 
reasonably possible. Furthermore, we think that the defendant 
i: entitled to have the remaining members of the hui, or at least 
the hui itself, through its officers, made parties to this suit. Its 
alleged lease purports to be from the hui in its collective 
capacity. If it is valid the defendant must pay rent to the hui 
in its collective capacity. It cannot apportion it among the 
members. If the lease is void the defendant is relieved from 
paying rent and must vacate the land. How then, in justice to 
the defendant, is it possible to make a decree which shall de- 
termine the rights of only those before the court, which shall 
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declare the lease void as to certain members of the hui, and 
except as to them, leave it intact? 

Young v. Bilderback, 3 N. J. Eq. 206; Harding v. Hardy, 
11 Wheaton 103; Magoon v. Afong, 10 Haw. 340. 

The appeal is sustained and the bill remanded to the Circuit 
Court, with permission to amend on payment of costs. 

Kinney, Ballou & McClanahan for plaintiffs. 

C. Brown and L. A. Dickey for defendant. 


IN THE MATTER OF THE APPLICATION OF J. T. DE 
BOLT ON BEHALF OF W. H. MARSHALL FOR A 
WRIT OF HABEAS CORPUB. 


ORIGINAL. 
Susmrrrep Aprit 2, 1900. Dromen May 5, 1900. 


FRRAR AND WRHTrINd, JJ., anb Crrouit Junar PERRY IN PLACE 
or Jupp, C. J., ABSENT. 


Sections 304-306, Pen. L., are not unconstitutional because they divide 
the offenge of making and publishing a libel into two degrees with- 
out distinguishing between them except by the amount of the pen- 
alty and leave it to the court or jury authorized to decide on the 
facts to determine the degree. 


OPINION OF THE COURT BY FRRAR, J. 


The prisoner was found guilty and sentenced to six months 
imprisonment in the District Court of Honolulu on a charge of 
making and publishing a libel in the first degree. He appealed 
to the Circuit Court and pending his appeal was admitted to 
bail but subsequently his surety surrendered him to the Marshal, 
who held him under the mittimus issued by the District Magis- 
trate, and thereupon this writ of habeas corpus was asked for 
on his behalf. He is now out on bail pending these proceedings. 
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The sole ground upon which his discharge is sought is that the 
statute is unconstitutional in that it does not define the two de- 
grees of the offense of making and publishing a libel. 

The statute (Pen. L. Ch. 32) defines a libel (Sec. 299), the 
making of a libel (Sec. 300), and then provides (Sec. 304) that: 
“The offense of making, as also that of publishing a libel, is of 
two degrees, and the degree is to be found by the jury, or de- 
termined by the court or magistrate authorized to decide the 
facts; and so also the degree is to be determined by the court 
before which proceedings are had, where the facts charged are 
admitted by plea or otherwise.” The statute then prescribes 
(Sec. 305) the penalty (imprisonment not more than one year 
or fine not exceeding one thousand dollars) for the offense of 
making or publishing a libel in the first degree, and (Sec. 306) 
the penalty (imprisonment not more than three months or fine 
not exceeding three hundred dollars) for the offense of making 
or publishing a libel ix the second degree. 

It is contended that there are two offenses of making and 
publishing a libel contemplated by the statute but that they are 
not defined in the statute and that it is not competent for the 
legislative branch of the government to delegate to the judicial 
branch authority to determine what shall constitute an offense; 
that it is the right of the accused to be informed clearly what he 
ie to meet and that under this statute it is impossible to so inform 
him, for the same facts might constitute the offense in either the 
first or the second degree; that it would be impossible for the trial 
judge to instruct the jury as to the elements that constitute the 
respective offenses, or for him or the appellate court to say 
whether a verdict of guilty in one degree or the other is con- 
trary to the law or the evidence, since there is nothing in the 
statute to distinguish between the elements which constitute the 
respective offenses or degrees. 

The statute does not contemplate two distinct offenses and 
leave it to the jury or court to define them. It carefully de- 
fines one offense and then provides that it shall be of two degrees 
in respect to the penalty—apparently with a view to having the 
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punishment greater or less a ording as the court or jury should 
consider the offense more or less aggravated. There are no ele- 
ments required to constitute the offense in the first degree that 
are not required to constitute the offense in the second degree. 
The difference is merely in intensity or degree, not in kind of 
crime or in the presence or absence of any particular element. 
The court usually is given considerable discretion as to the 
amount of the penalty, whether fine or imprisonment, and it is 
held constitutional to allow the jury to determine the penalty 
within prescribed limits. For instance, in State v. Hockett, 70 Ia. 
442, a statute was held constitutional which permitted the jury to 
decide in a case of murder in the first degree whether the penalty 
should be death or imprisonment for life. In our opinion the 
statute in question divides the offense into two degrees in respect 
to the measure of punishment only. In the case of a trial by the 
court it gives the court no greater power over the amount of 
the penalty than it would have if there were not two degrees 
and only the penalty now prescribed for the first degree were 
named as the maximum. It merely requires the court, before 
fixing the penalty as in ordinary cases, to first decide the degree 
and so certain limits within which the penalty may be imposed in 
the particular case. And in the case of a trial by a jury, it 
merely gives the jury the power within certain limits to fix the 
penalty. The distinction is not as to the crime but as to the 
penalty, as is the case also in manslaughter (Secs. 45-48) and 
common nuisance (Secs. 331-333). 

The prisoner is remanded to the custody of the Marshal. 

J. T. De Bolt for the petitioner. 

Deputy Attorney-General E. P. Dole for the respondent. 
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KAUIMAKAOLE LAZARUS v. ALEXANDER LAZARUS. 
APPEAL From Ormovrr Junar, First Crrovrr. 
SusmittEp Ocroser 6, 1899. Decipep May 4, 1900. 


Frear anp Wurrine, JJ., anb CI RCUrr Junar PERRY IN PLACE 
or Jupp, C. J., ABSENT. 


To create a resulting trust where the purchase money is paid by one 
and the title is taken by another, the entire purchase money must 
have been paid by such party, or if a part only be paid such pay- 
ment be paid for some aliquot part of the property, as a fourth, a 
third or a molety, and there must be no uncertainty as to the pro- 
portion of the property to which the trust extends. And again such 
trust must arise at the time of the purchase: it cannot arise by 
after advances. 

A wife is not entitled to dower in lands of her husband, of which he was 
not beneficially seised. Where a husband is seised of an estate to 
hold in trust for another, it is a familiar rule that the wife shall 
not be endowed of such estate although he is manifestly seised of 
the fee. 


OPINION OF THE COURT BY WHITING, J. 


Bill to admeasure dower. Decree for defendant before Cir- 
cuit Judge Stanley, from which plaintiff appeals. The decision 
rendered by Judge Stanley is as follows: 


“The plaintiff in her petition alleges that she is the widow of 
one Joseph Lazarus who deceased on June 25, 1897; that the 
deceased was during his lifetime and his marriage with the plain- 
tiff seized and possessed in fee simple of certain premises being 
Lot 501 situated on Kinau street and Lunalilo street, Honolulu, 
described in R. P. (Grant) No. 3517 issued to said deceased on 
January 29, 1891; that on July 27, 1893, and during their 
marriage the said Joseph Lazarus conveyed the said premises to 
the defendant Alexander Lazarus, who is now in possession 
thereof, claiming title as grantee of said Joseph Lazarus. She 
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turther alleges that she never released her right of dower in 
the premises and sets forth a demand upon the defendant to set 
apart her dower and his refusal to do so, and concludes with a 
prayer that her dower may be admeasured and set out by this 
court. 

The defendant in his answer admits the marriage of plaintiff 
to Joseph Lazarus, and the death of Joseph Lazarus as alleged 
ky the plaintiff. He denies that Joseph Lazarus was at any time 
seized or possessed in fee simple or at all of a dowable estate in 
the premises, or that he was entitled to any beneficial estate or 
interest therein or in any part thereof. On the other hand he 
claims that the premises were purchased by him from the Ha- 
waiian Government and that he paid the purchase price therefor 
with his own money, but that the Royal Patent No. 3517 there- 
for, intended for him was inadvertently and unintentionally 
taken out in the name of said Joseph Lazarus, and alleges, that 
for the purpose of correcting said error the said Joseph Lazarus 
in July 27, 1893, executed a deed of the premises to him. 

He admits that he is in possession of and claiming title to 
said premises in fee simple, but denies that he so possesses or 
claims title thereto as the grantee of said Joseph Lazarus; he 
further admits plaintiff’s demand upon him for dower and his 
refusal, also that the plaintiff has never released any dower right 
in the premises, but alleges that she is not and never was entitled 
to any dower right therein. 

To this answer the plaintiff filed a formal replication. 

The sole question to be determined in this case is whether 
Joseph Lazarus deceased, was ever seized or possessed of a dow- 
able estate in the premises in question. After considering the 
evidence introduced for the plaintiff and defendant, I find the 
facts proven to be as follows: On November 13th, 1890, a num- 
ber of lots of land including the premises in question were sold 
by this government at public auction. Joseph Lazarus, late 
husband of the plaintiff, was present at the sale and two lots 
Nos. 501 (the land in question) and 502 were knocked down 
to him for the sums of $1256 and $1800 respectively, and that 
for lot 502 he paid the full amount of the purchase price, and 
but 25% of the purchase price of lot 501, stating at the time 
to James H. Boyd, clerk in the Interior Office, that the latter 
lot did not belong to him but was purchased for another person. 
On January 7th, 1891, the records of the Postal Savings Bank 
in Honolulu show that the defendant withdrew $1240 from his 
deposit. On the same day the defendant accompanied the said 
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Joseph Lazarus to the office of the Minister of the Interior and 
there paid to Boyd the balance due on the premises, and at the 
request of the deceased the receipt for the whole of the purchase 
money was made out in the name of the defendant and handed 
to him (see Exhibit B). 

The Royal Patent for the premises was issued on January 
29th, 1891, to the deceased and delivered on March 5th. There 
is some discrepancy between the testimony of Boyd and the 
defendant as to how it was that the patent was issued in the name 
of Joseph Lazarus, but in view of all the other circumstances 
of the case, I consider it immaterial. Shortly after the purchase 
the defendant entered upon and took possession of the premises 
and commenced making improvements thereon, building two 
houses and laying water pipes, and paying the water rates and 
taxes thereon to the present day. The first house was erected 
Ly him at a cost of $925 and the second house, occupied by him- 
self, was moved thither from some other premises leased by him 
from the Bishop Estate. The new house was occupied by one 
Harry Juen and his wife, granddaughter of the plaintiff as the 
tenant, as I believe, of the defendant at a monthly rental of 
$20. It was claimed by the plaintiff and her witnesses that the 
defendant occupied the premises by the permission of her de- 
ceased husband on his undertaking to pay the taxes and water 
rates on the land, and that the new house erected on the premises 
was built by the deceased for the use of Juen and his wife,— 
Juen testifying that he was a tenant under the deceased and not 
under the defendant. I do not believe that thie claim is founded 
on truth. Juen admitted that on the request of the defendant he 
drew up a lease of the premises in which he was named as the 
lessee and the defendant as his lessor, and that the body of Ex- 
hibit L, purporting to be one-half of the lease is in his hand- 
writing, though he denies the genuineness of his signature there- 
to. It also appears that the defendant on the 5th of May, 1891, 
took out a policy of fire insurance on the building which is de- 
scribed in the body of the policy as “the one-story frame shingled 
roof building occupied by tenant.” (See Exhibit M.) 


On July 27th, 1893, the deceased made a deed of the prem- 
ises to the defendant. The evidence discloses that about this time 
the deceased had instituted divorce proceedings against the 
plaintiff, his wife, and that the defendant was a witness for his 
father. The plaintiff claims, falsely as I believe, that the deed in 
question was the consideration paid by the deceased to the de~ 
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fendant for the testimony then given and that the defendant so 
admitted to her. This is absolutely denied by the defendant. 
It must be remembered in this connection as the evidence shows 
that the Lazarus household has ever been at enmity with itself, 
and that in their domestic circle every man’s hand has been 
against his neighbor. They have had numerous law suits inter 
ge, and the various combinations on either side have been as 
numerous as those law suits. The defendant doubtless seized 
this opportunity of persuading the deceased to do what he had 
often urged him to do. 

The law in a case of this kind requires the evidence to be full, 
clear and satisfactory. I find that the evidence in this case 
admits of no other conclusion than that the land was bought by 
the deceased for the defendant, and that the defendant paid for 
it with his own money, and that the deceased never had any 
beneficial estate or interest in the land or any estate which would 
entitle his widow, the present plaintiff, to dower therein. It is 
urged by the plaintiff's counsel that the defendant, having ac- 
cepted a conveyance from the deceased, is estopped in this action 
to deny the title of his grantor. Upon the same showing as is 
made in this case, it seems to me that if the deceased had re- 
fused to make the conveyance a court of equity would have de- 
clared that he was a mere naked trustee of the premises and 
would have compelled him to execute such a conveyance. The 
fact that the deceased saw fit to do so without the interposition 
of a court of equity should not and in my opinion does not pre- 
judice the defendant. 

I therefore think that the evidence offered on the part of the 
defendant tending to dispute the title of the deceased and to 
deny seisin was properly admitted, and in arriving at a decision 
I have accordingly considered the same. Upon this view of the 
facts and the law applicable thereto I find that the bill should 
be dismissed. It is so ordered.” 

We have examined the record and find that the evidence sup- 
ports the findings of fact of the trial judge. It is strenuously 
urged by counsel for plaintiff that no trust resulted to defendant 
because the purchase money was not wholly paid by him at the 
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time of purchase; but this is one of the facts found as the basis 
of the decision. To be sure, at the auction sale the father, 
Joseph Lazarus, bid in the lot and deposited a fourth part of the 
purchase price at the same time declaring he was purchasing for 
another party but buying another lot at the same time for him- 
self. At the time of the auction sale, Joseph Lazarus acquired 
no estate in fee or otherwise in the land, only a mere right to 
complete the purchase and he was not then the owner and ac- 
cordingly the widow had no right of dower; even if Joseph 
Lazarus had actually bid the lot in for himself, he could have 
sold the right acquired to another, or even abandoned his right, 
and there would be no dower interest. At the completion of the 
sale in January, 1891, the whole purchase money was paid by 
Alex. J. Lazarus although the Royal Patent was issued in the 
name of Joseph Lazarus yet a receipt for the purchase money 
for this lot together with the Royal Patent fee was given in the 
name Alexander J. Lazarus by a clerk of the Interior Depart- 
ment. Possession was taken by Alexander and he alone exer- 
cised rights of ownership over the lot. Although the Royal 
Patent was in the name of Joseph yet he was at no time the 
owner with beneficial interests therein, but merely a holder of 
the legal title in trust for Alexander. The facts proven have 
brought this case within the law governing resulting trusts. 

“To raise a trust by implication, or operation of law, an actual 
payment or actual loan of the money by the cestui que trust 
at the time of the purchase must be shown.” (Steen v. Steen, 
2 Johns. Ch. 20.) “To create a resulting trust where the pur- 
chase money is paid by one and the title is taken by another, 
the entire purchase money must have been paid by such party, 
or if a part only be paid such part must be pair for some aliquot 
part of the property, as a fourth, a third or moiety, and there 
must be no uncertainty as to the proportion of the property to 
which the trust extends. (Olcult v. Bymun, 17 Wall. 44.) And 
again such trust must arise at the time of the purchase; it cannot 
arise by after advances.” In re Wood, 5 Fed. 443. See also 
Jackson v. Moore, 6 Cow. 726; Pinnock v. Clough, 16 Vt. 162; 


374 MAY, 1900. 


Prescott v. Walker, 16 N. H. 340; Sunderland v. Sunderland, 
19 Ia. 325. 

Section 1906 of the Civil Laws provides that “Every woman 
shall be endowed of one-third part of all the lands owned by 
her husband at any time during marriage in fee simple, in free- 
hold, &c., unless she is lawfully barred thereof.” 

In order that tne widow may have dower, the husband must 
be beneficially seized, and, therefore, there is no dower in lands 
held by the husband as mere trustee for other persons. (10 Am. 
& Eng. 2d Ed. 132; Hallett v. Parker, 39 At. R. 583; Stan- 
wood v. Deering, 14 Me. 290.) 


A wife is not entitled to dower in a trust estate any further 
than her husband had a beneficial interest therein. Prescott v. 
Walker, 16 N. H. 340. Where a husband is seised of an estate 
to hold in trust for another, it is a familiar rule that the wife 
shall not be endowed of such estate although he is manifestly 
seised of the fee. Hugunnin v. Cochrane, 51 Ill. 305; King 
2. Bushnell, 121 Ill. 656; Hopkinson v. Dumas, 42 N. H. 296; 
White v. Drew, 42 Mo. 561. 


In his brief counsel for the plaintiff claims that the circuit 
judge erred in the admission and rejection of testimony but 
does not specify the particular errors, and we must decline to 
search the stenographer’s notes to ascertain them. Counsel also 
asks this court to refer to his brief filed in the circuit court; 
this request has often been made by other counsel in other cases 
and we have orally informed them that a brief must be prepared 
for and filed in the Supreme Court and we declined to consider 
the circuit court brief as that of the Supreme Court. The briefs 
of counsel filed in the circuit court do not form a part of the 
record. Rules 1 and 2 of the Supreme Court require briefs for 
the Supreme Court. We call attention to this, not to reflect 
on counsel, but that in the future all counsel may realize that 
cireuit court briefs are not considered by the Supreme Court. 

Appeal dismissed. 


W. A. Henshall for plaintiff. 
J. T. De Bolt for defendant. 
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C. K. C. ROOKE v. THE QUEEN’S HOSPITAL, a Corpor- 
ation, and C. R. BISHOP, S. M. DAMON, C. M. HYDE, 
J. O. CARTER and W. F. ALLEN, Trustees under the 
Will of Bernice P. Bishop. 


C. R. BISHOP, S. M. DAMON, C. M. HYDE, J. O. CARTER 
and W. F. ALLEN, Trustees under the Will of Bernice P. 
Bishop v. THE QUEEN’S HOSPITAL, a Corporation, 
and C. K. C. ROOKE. 


Exorrrions rrom CIxcurr Court, First CIncurr. 
Susmitrep Sxrremper 22, 1899. Drop May 11, 1900. 


Freak AND Wurtine, JJ., AvD Crrcurr Junar STANLEY IN PLACE 
or Jupp, C.J., ABSENT. 


T. C. B. Rooke devised and bequeathed as follows: “I give and bequeath 
all my real and personal estate, of what nature or kind soever, to 
my wife Grace Kamaikui Rooke to be used and enjoyed by her dur- 
ing the term of her natural life, and from and immediately after her 
decease, I give and devise the same to my adopted daughter Emma 
Rooke, * * * to be used and enjoyed by her during the term 
of her natural life, and her children for ever, but should the aforesaid 
Emma Rooke decease before me, the said testator, or decease without 
leaving any issue, then I hereby give and bequeath the same unto my 
Nephew and Godson, Creswell Charles Keane Rooke, * * * and 
his heirs for ever.“ 

The will was dated Feb. 28, 1852. Emma married King Kamehameha 
IV, June 2, 1856, and gave birth to the Prince of Hawaii May 20, 1858. 
The testator made a codicil, changing one of the executors, May 29, 
1858, and died November 28, 1858. Grace dled soon after. The 
Prince died in 1862, the King in 1863 and Emma in 1885. Held, 

(1) At common law, including the early statute de donis, Emma would 
take an estate tail, in which case C. C. K. Rooke would take a vested 
remainder; but 

(2) Estates tail cannot exist in these islands. 
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(3) At common law, before the statute de donis, Emma would take a 
fee simple conditional, in which case C. C. K. Rooke would take by 
way of remainder if a remainder could be limited on a fee simple 
conditional, and, if not, he would take by way of executory devise, 
dt the words without leaving issue” import a definite failure of issue 
and perhaps even if they import an indefinite failure of issue, and, if 
not, the heirs general of the testator would take the possibility of 
reverter; but 

(4) Fees simple conditional cannot exist in these islands, 

(5) Under Hawaiian law, Emma would take either (a) a fee simple or 
(b) a life-estate with (1) a vested remainder in the Prince or (2) 
alternate contingent remainders in the Prince and C. C. K. Rooke. 

(6) In either case the words “without leaving any issue” must be read 
in their natural sense meaning without leaving any issue surviving” 
and not in either of their artificial senses meaning “without having 
had issue” or importing an indefinite fallure of issue. 

(7) In either case the word “or” must be read in its natural sense and 
not as “and.” 

(8) In either case, therefore, upon the death of Emma without leaving 
issue surviving her, C. C. K. Rooke became entitled in fee simple 
in possession, by way of executory devise or remainder as the case 
might be, 


OPINION OF THE COURT BY FREAR, J. 


These are actions to quiet title to several pieces of land situ- 
ated in the City of Honolulu, Island of Oahu, and more par- 
ticularly described in the complaint. 

The defendants demurred in each case, on the ground that 
the complaint did not state facts sufficient to constitute a cause 
of action. 

These cases are of unusual interest and importance both be- 
cause of the nature of the questions of law involved and because 
of the great value of the property in question and the charitable 
uses to which it is now and has long been devoted. 

The argument occupied the greater portion of five days. Six 
briefs have been filed by the twelve counsel engaged in the case. 
Opinions on the case by six persons noted for their learning on 
real estate law in England and the United States have been re- 
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ferred to, several of which have been filed in full for the reason- 
ing they contain. Among these may be mentioned the opinions 
of Professor John C. Gray, of the Harvard Law School, author 
of “Restraints on the Alienation of Property” and “The Rule 
against Perpetuities” and Sir Howard W. Elphinstone, Bart., 
one of the Conveyancing Counsel to the Chancery Division of 
the High Court of England, author of the work on “Oonveyanc- 
ing.” These arrive at diametrically opposite conclusions. Even 
counsel who arrive at the same conclusion do so largely by dif- 
ferent lines of reasoning. 

The question is one of the construction of the will of Thomas 
Charles Byde Rooke, commonly called Dr. Rooke. 

The material portion of the will is as follows: I give and 
bequeath all my real and personal estate; of what nature or kind 
soever, to my wife Grace Kamaikui Rooke to be used and en- 
joyed by her during the term of her natural life, and from and 
immediately after her decease, I give and devise the same to my 
adopted daughter Emma Rooke, and her children for ever, but 
should the aforesaid Emma Rooke decease before me, the said 
testator, or decease without leaving any issue, then J hereby give 
and bequeath the same unto my Nephew and Godson, Creswell 
Charles Keane Rooke, * * * and his heirs for ever.“ 

The will is dated February 28, 1852. Emma married King 
Kamehameha IV June 2, 1856, and gave birth to the Prince of 
Hawaii May 20, 1858. The testator executed a codicil to his 
will May 29, 1858 (substituting another person for one of the 
executors named in the will) and died November 28, 1858. The 
will was probated January 26, 1859. There was only one sub- 
scribing witness to thé codicil but the law (Civ. Code, Sec. 1465) 
requiring two was not approved until May 17, 1859, and did 
not take effect until August 1, 1859. The testator’s wife, Grace 
Kamaikui, died soon after. The Prince died in 1862. The King 
died in 1868. Queen Emma died in 1885. 

Of the parties to these actions, C. K. C. Rooke, (C. C. K. 
Rooke in the will) usually spoken of as Colonel Rooke, contends 
that he took the fee simple under the will upon the death of 
Queen Emma without leaving issue surviving her; the Trustees 
of the Bishop Estate contend that the Prince took the fee and 


—— 
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that upon his death it went by the statute of descents one-half to 
his father and one-half to his mother and that upon the death of 
the father his half went under the statute of descents one-half to 
his consort and the other half, or one-fourth of the whole, to his 
next of kin under whom they, the Trustees, claim, the remain- 
ing three-fourths, which went to the Queen, being by her will 
in The Queen’s Hospital; and the Queen’s Hospital contends that 
Emma took the fee, which upon her death by her will went to it, 
The Queen’s Hospital, or that at least, as conceded by the Trus- 
tees of the Bishop Estate, three-fourths went to the Hospital. 

The language of the will might seem simple enough to a lay- 
man and, reading it, as such a person would read it, in the nat- 
ural and ordinary sense of the words employed, the plain inten- 
tion of the testator would seem to be to give a life-estate to his 
wife Grace Kamaikui and after her death a life-estate to his 
adopted daughter Emma and upon her death without leaving 
issue surviving her, the fee to his nephew Colonel Rooke, what- 
ever might have been the case had Emma left issue surviving her. 
But in view of the argument and the state of the law upon ques- 
tions of the kind here involved, the case cannot be disposed of 
so easily. And yet a consideration of the intricate learning upon 
the subject may lead to the same conclusion. 

The portion of the will in question may be divided for con- 
venience into three parts as follows: 

“I give and bequeath all my real and personal estate, of what 
nature or kind soever, to my wife Grace Kamaikui Rooke to be 
used and enjoyed by her during the term of her natural life, 

“and from and immediately after her decease, I give and de- 
vise the same to my adopted daughter Emma Rooke, * * * 
to be used and enjoyed by her during the term of her natural 
life, and her children for ever, 

“but should the aforesaid Emma Rooke decease before me, 
the said testator, or decease without leaving any issue, then I 
hereby give and bequeath the same unto my nephew and godson, 
Creswell Charles Keane Rooke, * and his heirs for 
ever. 

It is clear that a life-estate was given to the testator’s wife by 
the first of these divisions and that upon her decease, soon after 
that of the testator, Emma, surviving, became entitled to an es- 
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tate of some kind under the second of these divisions. The 
question is, what were Emma and her son respectively entitled 
to under the second of these divisions and what was Colonel 
Rooke entitled under the third, in view of the circumstances of 
this case, that is, the son having died first and then Emma, Col- 
onel Rooke surviving. But in order to solve these questions it 
is necessary to consider not merely the circumstances as they 
bappened but eircumstances that might have happened and to 
construe the will placing ourselves in the position: of the testator 
who presumably intended to provide for such contingencies as 
might happen but could not foresee just what in particular would 
happen. 

“The intention of the testator is admitted to be the pole-star 
by which courts must steer.” But that intention may be dif- 
ficult to ascertain owing to the infelicity of the language used 
or the failure to provide for certain possible contingencies. Even 
if it is clear, it may contravene fixed rules of law. And even if 
it is clear, taking the language in its natural sense, and contra- 
venes no fixed rules of law, still it may be controlled by rules of 
construction. In England, the country of their origin, rules of 
property and of construction such as are likely to be involved 
in cases of this kind, even though they may have grown up under 
conditions that no longer exist, are adhered to with great rigidity, 
rules of construction often being given almost the fixity of rules 
of law. But in the United States the tendency is to reject what 
are considered rules of property in England if out of joint with 
the times, and to suffer rules of construction to yield readily to 
the manifest intention of the testator. By what rules is this court 
bound in cases of this kind? The statute (Civ. L. Sec. 1109) 
provides that, “The common law of England, as ascertained by 
English and American decisions, is hereby declared to be the 
common law of the Hawaiian Islands in all cases, except as other- 
wise expressly provided by the Hawaiian Constitution or laws, or 
fixed by Hawaiian judicial precedent, or established by Hawaiian 
national usage, provided, however, that no person shall be sub- 
ject to criminal proceedings except as provided by the Hawaiian 
laws.” Should this statute control the construction of a will 
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executed forty years, probated thirty-three years, and all rights 
under which became vested at least seven years, before its enact- 
ment? Should the common law of England, within the meaning 
of this statute, be taken as including early English statutes? 
What relative weight should be given to English and American 
decisions? How far has it been otherwise provided, fixed or es- 
tablished by Hawaiian laws, judicial precedent or national usage 
in regard to questions which have not been directly the subject 
of legislation or judicial precedent or in respect of which the evi- 
dence as to national usage is mainly negative, but where other 
integral parts of the system to which the rules in question belong 
have been expressly or by implication abrogated or rejected or 
in place of which other inconsistent rules have grown up? Ha- 
waiian legislation, judicial decisions and national usage prior to 
the taking effect of the statute in question, January 1, 1893, un- 
doubtedly followed the American tendency towards flexibility 
and adaptability to present and local conditions, rather than the 
English example of rigidity. See, for example, Thurston v. Al- 
len, 8 Haw. 392. There exists even greater reason for departure 
from or failure to adopt English technical rules and precedents 
here than in the United States. And since the enactment of that 
statute the previous rejection of certain material parts of a sys- 
tem has been regarded as amounting to a rejection of other parts. 
See, for example, Mossman v. Hawaiian Governnent, 10 Haw. 
434, 436. 

1. The first question raised is, what estate would Queen 
Emma take at common law, that is, as we shall assume for the 
present and as was assumed in argument, the law of England 
prior to the Will’s Act of 1837 but including the statute de donis 
passed in the year 1285. It seems to be pretty generally agreed, 
except by counsel for the Bishop Estate, that she would take an 
estate tail. Counsel for the Bishop Estate contend that she would 
take an estate for life and that her children would take a remain- 
der in fee. Whether she would take an estate tail or not would 
depend upon whether “children” as used here would be con- 
sidered a word of purchase or a word of limitation. It would 
be a word of limitation if it were a nomen collectivum, meaning 
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“issue” in its broader sense of “heirs of the body” or offspring 
of every degree, denoting what estate Emma was to have and 
that the children were to take, if at all, through her by descent, 
and not directly under the will. It would be a word of purchase, 
if it were a descriptio personarum meaning “issue” in its nar- 
rower sense of offspring of the first degree, denoting that the 
children or such particular offspring were to take, if at all, not 
from or through the mother by descent, but directly under the 
will. 

In support of the proposition that Emma would take an estate 
tail at common law and that “children” would be considered 
a word of limitation, Wild’s Case, 6 Rep. 17, is relied on. There 
the devise was “to Rowland Wild and his wife, and after their 
decease to their children,” they having children at the time of 
the devise. Clear though it seems, “the case for difficulty was 
argued before all the Judges of England.” It was decided that 
according to the plain meaning of the words Rowland and his 
wife took an estate for life and the children a remainder for life, 
and that no intention that the parents should take an estate tail 
wag shown with sufficient clearness to overcome that plain mean- 
ing. It was resolved also, that such would be the case even if 
there were no children at the time of the devise, since the words 
“after their decease” showed that the children were not to take 
immediately but after their parents. It was further resolved 
that in the case of a devise simply to A. and to his children or 
issue, without the words “after his decease” or their equivalent, 
if he had children at the time of the devise, he and they would 
take jointly for life, that being the manifest intent and there 
being nothing to prevent its taking effect, but that if he did not 
have children at the time of the devise, he would take an estate 
tail, since there was a manifest intent that the children or issue 
should take, and as immediate devisees they could not take, be- 
cause they were not in rerum natura, and by way of remainder 
they could not take, for that was not the intent, because the gift 
was immediate, and therefore A. would take an estate tail and 
“children” would be a word of limitation. This last mentioned 
resolution is what is known as the rule in Wild’s Case and is 
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what is relied on here. In the present case the devise is to Emma 
* * * and her children,” without such words as “after her 
decease,” and she had no children at the time of the devise. Ac- 
cordingly, under the rule in Wild’s Case she would take an es- 
tate tail, unless a different intent is shown. 

But other expressions in the will would at common law be 
deemed to support rather than negative the. view that an estate 
tail was intended. Indeed it is contended that such an intention 
is so clearly shown, that Emma would take an estate tail at com- 
mon law irrespective of the rule in Wild’s Case and even if she 
had had children at the time of the devise. Wood v. Baron, 1 
E. 259. For, it is argued, there is no direct devise to the chil- 
dren, but the testator makes a devise to Emma alone and then 
defines the nature of her interest by adding that it is to be used 
and enjoyed by her during her life and her children for ever; 
and the limitation over favors this construction, for it provides 
for the decease of Emma alone, and not for the failure of her 
children, in the testator’s lifetime—as if the preceding devise 
were to her alone; and the devising portion of the will (above 
set forth), looked at as a whole (note even the underscoring) 
shows that but three gifts were intended, one to the wife, one to 
the adopted daughter and one to the nephew and godson. 

The words introducing the devise over in case of Emma’s “de- 
cease without leaving any issue” would also at common law sup- 
port the theory of an estate tail. These were regarded as appro- 
priate words for the introduction of a limitation over after an es- 
tate tail. Following a devise to A. indefinitely or to A. express- 
ly for life, they would enlarge to an estate tail what would other- 
wise be a life-estate, and following a devise to A. and his heirs 
they would cut down to an estate tail what would otherwise be a 
fee simple. Issue“ was held to mean primarily “heirs of the 
Lody” or issue of every degree and required assisting context to 
be narrowed to “children” or issue of the first degree only, and 
the words “without leaving issue” primarily imported an indefi- 
nite failure of issue, that is, a failure at any time, whether in the 
lifetime or at the death of the first taker or at any time thereafter 
however remote. “Children” and “issue” in this will mean the 
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same thing. Is the referential construction to be put upon “is- 
sue” making it mean “such issue?” If so, the question would 
still remain, what issue? What issue would be intended here by 
“children” in the absence of the word “issue?” It is true, as ar- 
gued by counsel for the Bishop Estate, that “children” is primar- 
ily a word of purchase, but it may be a word of limitation, and 
the circumstance that there were no children living at the time 
of the devise was regarded by the Judges who sat in Wild’s Case 
as sufficient to overcome the presumption that it was a word of 
purchase, even if the devise were to A. and to his children. Here 
i; is to Emma and her children, omitting “to.” If it were clear 
that “children” was intended as a word of purchase, reading that 
portion of the devise by itself, the subsequent use of the word 
“issue” would not be sufficient to enlarge it. But that it tends 
to enlarge it is beyond dispute, and the use of the word “chil- 
dren” in its own place here being, to say the least, doubtful, the 
subsequent use of “issue” supports the theory that it was intend- 
ed as a word of limitation. 

The main contention for the Bishop Estate on this branch of 
the case is that the rule in Wild’s Case does not apply where 
there is a devise to the parent for life only and an express de- 
vise in remainder in fee to the children, and that in such case 
the word “children” is not controlled by a gift over in default 
of “issue.” It is conceded that the parent has in certain some- 
what similar cases been held to take an estate tail where the 
word “son” was used instead of “children,” in view of the entire 
context and perhaps partly upon the principle (stated in 2 Jarm. 
on Wills, 6th Ed. 452) that “the argument in favor of applying 
to the objects of a prior express devise words denoting a failure 
of issue, gains or loses force in proportion as such prior devise 
is more or less comprehensive in its range of objects,” but it is 
contended that the rule is ötherwise in the case of an express 
devise in fee to “children,” according to the rule (stated Tb. 449), 
“that the words, in default of issue, or expressions of a similar 
import, following a devise to children in fee-simple, mean in 
default of children, and following a devise to children in tail, 
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mean in default of children or of issue inheritable under the 
entail. This is free from all doubt.” As illustrations of the 
concession that “issue” is not construed merely referentially 
where the preceding devise is to a “son,” counsel cite Robinson 
v. Robinson, 2 Ves. Sr. 225, where the devise was to H. “for 
his own life and no longer, and after his decease 
to such son as he should have, * * and for default 
of such issue,” over, and Lewis v. Puwley, 16 M. & W. 733, 
where the devise was to J. “for life, and to his eldest legitimate 
son after his death; and in default of such issue, I give it in like 
manner to my son Richard; and in case he has no legitimate issue 
male,” over; also Mellish v. Mellish, 2 B. ck C. 520. To illus- 
trate the contention for the referential construction where 
the devise is to “children,” counsel cite Goodright v. Dunham, 
Doug. 264, where the devise was to A. “for life, and after his 
death, unto all and every his children, equally and to their heirs, 
and in case he dies without issue,” over; also Malcolm v. Taylor, 
2 R. & My. 416. The error in this argument is that it assumes 
that there is in the present case an express devise to the children, 
which is one of the main things to be proved. In the cases of 
the first class cited an estate tail was held in spite of the fact that 
there was an express devise to the son. In the cases of the second 
class the ruling was against an estate tail because there was an 
express devise to the children. In the present case it is not 
clear how the testator meant the children to take. In Goodright 
v. Dunham, for instance, not only was the devise to A. for his 
life only, but the devise to his children was express and direct, 
“unto;” it was “after his death;” and it was to the children with 
a word of division, “equally,” and with the additional word 
“heirs” denoting a fee simple. In such case, of course the sub- 
sequent use of the word “issue” could not alter the plain mean- 
ing of the word “children.” In Robinson v. Robinson, not 
only was the devise to H. for his own life only but, as if to 
emphasize this, the words “and no longer“ were added, and then 
the devise to the son was direct, “to,” and was expressly “after 
his decease” and the referential word “such” was actually in- 
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serted before issue, and yet in spite of all this, the referential 
construction was not adopted and H. was held to take an estate 
tail. In the present case both to“ and “after her decease” are 
omitted. And as we have seen by the decision and the first 
resolution in Wild’s Case the presence of the words “after their 
decease” was deemed sufficient to negative the idea of an estate 
tail, whether there were children at the time of the devise or not, 
but by the rule in that case, where such words were absent, 
although the word “to” was present, the existence or non-exist- 
ence of children at the time of the devise determined whether 
the children should take with their parents jointly or the parents 
take an estate tail. That the children would take a remainder 
‘was considered out of the question. 

The absence of such words as “after her decease” following 
the devise to Emma and preceding that to her children is the 
more significant here from the fact that the testator had already 
used similar words to separate the devise to Emma from that 
to his wife, namely the words, “and from and immediately after 
her decease.” Against this it is argued that such words were 
necessary between the devises of the life-estates (to Grace and 
Emma) in order to show that they were not to be enjoyed jointly 
and to show in which order they were to be enjoyed, but that 
they were not necessary between the devise of the (assumed) 
life-estate to Emma and the (assumed) fee to her children, be- 
cause the life-estate would of necessity come before the fee. 
This may weaken the argument so far as it is based on the fact 
that the testator employed or relied on different methods of 
separating the two estates in the two instances but it doés not 
wholly destroy it and does not affect the argument so far as it 
is based on the absence of such words before the words “her 
children.” As the devise to the children stands, it is immediate, 
to take effect upon the death of the testator, but since there 
were no children at the time of the devise, it could not have been 
intended as a direct devise, for if it was, the children if born after 
the death of the testator could not take at all—which clearly was 
not the intention. Such words as “after her decease” are natural 
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and usual where a remainder is intended and great weight is 
always placed upon their presence to show that the words follow- 
ing were intended as words of purchase, and likewise great 
weight is properly placed upon their absence as tending to show 
that the following words were intended as words of limitation. 

The fact that the devise to Emma is followed by the words “to 
be used and enjoyed by her during the term of her natural life“ 
is entitled to considerable weight as tending to show that she was 
to have only a life-estate and that therefore her children were to 
take by way of remainder, and this argument is given additional 
weight by the fact that the testator used identical words fol- 
lowing the devise to his wife, who clearly took only a life-estate. 
But, first, this is offset in part by the fact that the testator used 
the appropriate word “heirs” to express the fee simple to Colonel 
Rooke and therefore tends, though perhaps not very strongly, 
to show that he did not intend to give a fee simple to Emma’s 
children, because he omitted the word “heirs” there. It is re- 
plied, however, that this last inference is negatived by the use 
of the word “but” which implies that all there was, that is, the 
fee simple, had already been disposed of. The use of the word 
“but” is not of so great importance. It is naturally and not un- 
commonly used in introducing devises over after estates tail as 
well as after estates in fee simple. In Bowen v. Lewis, L. R. 9 
App. Cas. 890, the devise was to T. “during the term of his 
natural life, and after his decease to his legitimate child or 
children (if there be any); but if he dies without issue” 

* * * to M. “and to her heirs and assigns for ever.” The 
Lords apparently differed as to the importance to be attached to 
the use of the words “but” and “heirs,” but a majority held that 
T. took an estate tail. See also the language of the devise in 
Broadhurst v. Morris, infra. Secondly, the fact that Emma’s 
estate was expressed to be for life would have made but little 
difference at common law. Such was the expression in Bowen 
v. Lewis, and Lewis v. Pugley, supra, and in Robinson v. 
Robinson, supra, it was not only for life but no longer,” and 
yet in each case it was held that an estate tail was created. In 
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Bowen v. Lewis, not only was the word “children” used, as dis- 
tinguished from “son,” as well as the words “during the term 
of his natural life,” but the words “after his decease” also were 
used. At common law a devise to A. would he for life only, 
though not expressly so stated. If “her children” here should 
be construed “heirs of her body, Emma’s estate would be an 
estate tail by the rule in Shelley’s Case, even though expressed 
to be for life only and even though the devise to the children 
were expressed to be “after her death.” For that is a rule of 
tenure and is applied irrespective of the testator’s intention. The 
words “to be used and enjoyed by her during the term of her nat- 
ural life, and her children for ever’ are only what the law 
would imply in the case of an estate tail. For, such an estate 
would be used and enjoyed by her for her life only and by her 
children forever. This is language that would naturally be used 
by a layman to express his understanding of an estate tail, 
though we should not expect a professional conveyancer to use 
such language. Thirdly, the form of the sentence favors the 
argument that the words in question were not intended to limit 
Emma’s estate to her life and give her children a direct fee 
simple, for, as already pointed out, there is no break indicated by 
such words as “after her death” or “in remainder to” or by the 
repetition of the words “I give and devise” or even the word 
“to.” The devise is to Emma to be used and enjoyed 
by her during the term of her natural life, and her children for 
ever,” as if the testator were merely expressing what estate was 
given to Emma or how it should be enjoyed, namely, by her 
during her life, and by her children forever, in other words as if 
he intended this as merely a tenendum clause. By this con- 
struction the nearer preposition “by” rather than the more 
remote preposition “to” would be implied immediately before the 
words “her children,” or, if the more remote “to” were implied, 
it would be in the sense in which it is used in the common ex- 
pression “to A. and to her heirs” equivalent to “to A. and her 
heirs.’ In Kendall v. Clapp, 163 Mass. 69, the devise was 
to the testator’s wife, “for her sole use and comfort during her 
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natural life, and to her heirs and assigns forever.” After re- 
marking that the words “heirs and assigns” are the usual techni- 
cal words to signify a fee, the court said, The absence before 
the words ‘to her heirs and assigns forever’ of technical phrases, 
such as ‘after his death,’ or ‘in remainder,’ commonly employed 
to denote a devise or gift in remainder, and also the fact that 
the whole limitation is in an unbroken sentence, lead to the 
same result.” The court held that the wife took the fee, not a 
life estate with remainder over. In Roper v. Roper, L. R. 3 
C. P. 32, the court said: “the form of the sentence ‘unto my 
daughter Mary, wife of Alexander Roper, to her and her 
children for ever,’ clearly shows that the children were to take 
through the mother, and that the words ‘and her children’ are 
words of limitation, and not of purchase, and consequently that 
an estate tail was created.” In Broadhurst v. Morris, 2 B. & 
Ad. 1, the devise was to W. B. “and to his children lawfully 
begotten, for ever; but in default of such issue at his decease” 
over. It was held that W. B. took an estate tail. These cases 
differ from the present case, in some respects more favorably, 
in others less favorably to the contention for an estate tail, but 
they illustrate in some degree the effect of the form of the 
sentence. 

The use of the words “for ever“ after “children” is not 
sufficient to show a direct devise of the fee simple to the child- 
ren, although, if there were a direct devise, it would be suffi- 
cient to carry the fee simple. It is appropriately and commonly 
used in the case of a fee tail, as well as in the case of a fee simple; 
for, the “heirs of the body,” as well as the heirs general, may 
last for ever. These words were used in connection with estates 
tail in several of the cases above cited. They, indeed, tend to 
show that “children” is used as a word of limitation meaning all 
issue, not merely issue of the first generation. See Parkman 
v. Bowdoin, 1 Sumner 359. 

This case of Parkman v. Bowdoin, bears on the present case 
in several particulars. The devise was to J. B. S.. 
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and to his lawful begotten children in fee simple for ever. But 
in case he should die without children lawfully begotten,” over. 
He had no children at the time. Mr. Justice Story held that he 
took an estate tail. The devise to J. B. S. was not expressly 
“for life” but this was not considered as of so much consequence 
as that the devise to the children was not “after his decease.” 
It will be observed that the words “to” and “in fee simple” were 
used and that “children” not “issue” was used in the devise 
over, and yet an estate tail was held. The devise being imme- 
diate the children would have to take by descent, if at all, unless 
they should happen to be born before the death of the testator. 

In our opinion, therefore, at common law including the statute 
de donis, Emma would take an estate tail, and, if so, Colonel 
Rooke would take a vested remainder in fee simple and became 
entitled in possession upon the event, which has happened, of 
Queen Emma's decease without leaving any issue and without 
having barred the entail. As will appear, we might have as- 
sumed for the purposes of the case, that Emma would have taken 
an estate tail at common law, without setting forth our reasons, 
but in view of the important place this question occupied in 
the argument of counsel and the light that a discussion of it 
may throw upon other questions involved, we deemed it best to 
set forth our reasons. 


2. The next question is, would Queen Emma take an estate 
tail under Hawaiian law, if estates tail could exist under Ha- 
waiian law? 


It is contended on the one hand that she could take an estate 
tail, if at all, only by the rule in Shelley’s Case and that since 
that rule does not obtain here (Thurston v. Allen, 8 Haw. 392) 
she could not take such an estate, and on the other hand that 
the ruling of the court in Thurston v. Allen, to the effect that 
the rule in Shelley’s Case is not law here, was merely obiter 
dictum, and that that rule should now be held to be in force 
here. In our opinion that ruling was not obiter and certainly it 
ought not to be reversed in favor of a rule which is so often sub- 
versive of the testator’s intention. Therefore, if Queen Emma 
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could take an estate tail, if at all, only by virtue of the rule in 
Shelley’s Case, she could not take such an estate at all. 

But it is not entirely clear that she would be obliged to rely 
on the rule in Shelley’s Case. There is room for argument 
that she was expressly given an estate tail. If the devise were 
to “Emma in fee tail,” the rule in Shelley’s Case would have 
no application. If there were an express devise to her for her 
life only and a direct devise after her death to “her children” 
in the sense of “the heirs of her body” she would take an estate 
tail, if at all, only by the application of the rule in Shelley’s 
Case. But if the devise were simply to her and “her children” 
in the sense of “the heirs of her body,” the rule in Shelley’s 
Case would have no application except in an historical and now 
practically obsolete sense. That rule of course does not de- 
termine the sense in which the word “children” is used. It 
applies, if at all, only after the meaning of that word has been 
determined. If, then, “children” is used here in the sense of 
“heirs of the body” and the words “to be used and enjoyed by 
her during the term of her natural life, and her children for 
ever” are merely the testator’s method of describing the estate 
devised to Emma, so that the devise is equivalent to a devise to 
Emma, to be enjoyed by her during her life and by the heirs of 
her body for ever,” that is, to “Emma and the heirs of her 
body,” she would take an estate tail irrespective of the rule in 
Shelley’s Case so far as that rule has any real force at the 
present time. Certainly the decision in Thurston v. Allen would 
have no bearing upon such a case. Whether the language of the 
will should be construed as creating an estate tail aside from 
the application of the rule in Shelley’s Case, in view of the 
meaning and weight that would in these islands at the present 
time be placed upon such expressions as “during her natural life” 
and “without leaving any issue,” it will perhaps serve no useful 
purpose to consider. That question is of such a nature that it 
would be unsatisfactory to make its solution an important link 
in our chain of reasoning. Moreover, if it should be decided 
in the affirmative, it would still be necessary to consider whether 
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estates tail may exist here, and if it should be decided in the 
negative it would be necessary to consider the same other ques- 
tions that would have to be considered in case it should be held 
that estates tail cannot exist here. For these reasons and in view 
of our opinion upon the question whether estates tail may exist 
here, we deem it best to proceed at once to the consideration of 
this question. 

We have no hesitation in holding that estates tail have no 
place under the laws of Hawaii. It is true, as contended, that 
ancient Hawaiian land tenures bore a striking resemblance to 
those which prevailed in Europe in feudal times. A feudal sys- 
tem, not the feudal system of early English history, grew up in 
these islands. Estates tail were never a part of that system. 
Even in England they were of statutory origin. Nor was the 
English system ever imported into these islands. On the con- 
trary the movement was in the opposite direction, as shown, 
among other things, by the establishment of the Land Commis- 
sion in 1846 for the purpose of awarding titles in fee simple 
and abolishing what then remained of the Hawaiian feudal sys- 
tem. Estates tail are repugnant to the policy of the free aliena- 
tion of property and have generally been considered out of place 
in the United States and have been abolished by statute or not 
recognized by the courts in most of the States and our early 
settlers from New England, here one remove further from old 
England, would not have been likely to introduce estates tail 
even if they had brought with them the main body of their laws 
and customs and established a colony of their own, instead of 
becoming themselves practically incorporated in the Hawaiian 
nation and merely exercising an influence, important though it 
was, upon Hawaiian legislation, customs and ideas. Accordingly, 
we find no instance of the recognition of estates tail or of their 
concomitants, such as fines and common recoveries, in the history 
cf these islands. On the contrary, as pointed out by counsel, 
statutes have been enacted, which in important respects conflict 
with the idea of the existence of estates tail. For instance, the 
disposition of property at death is provided for as follows: 
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“Every person of the age of eighteen years and of sound mind 
may dispose of his or her estate both real and personal by will.” 
Civ. L. Sec. 2122. The owner of an estate tail could dispose of 
it by will under this statute. But at common law estates tail 
could not be disposed of by will. Whenever any person shall 
die intestate within this Republic, his property, buth real and 
personal, of every kind and description, shall descend to and be 
divided among his heirs as hereinafter prescribed.” Civ. L. 
Sec. 2105. Upon the decease of the owner of an estate tail 
intestate it would go to his heirs general under this statute. 
But it is of the very essence of an estate tail that it shall go to 
heirs special. An estate tail is an estate from which the heirs 
general and the power of alienation are tailed or cut off. In the 
case of an estate tail, the issue take, if at all, by descent, and 
not under the will of the creator of the estate, and if they take 
by descent they must take under the statute of descent, and a 
testator cannot by attempting to create an estate tail, alter the 
statute of descent by prescribing a course of descent inconsis- 
tent with that prescribed by the statute. In the case of an estate 
tail general, it is true, the heirs special, that is, the heirs of the 
body, if any, would, under our statutes, be the heirs general, 
and the estate would descend here as at common law so long 
as it lasted, that is, so long as such heirs lasted, to the heirs 
general, although such heirs would not be the same persons or 
take in the same manner here as at common law, where males 
were preferred to females, and the eldest male and his male 
descendants to the younger males, and all descendants, who took 
at all, took per stirpes, though of the same degree; and upon 
the failure of such heirs, that is, upon the termination of the 
estate, there would be nothing to go to the heirs general, that 
is, the collateral heirs or lineal ascendants. But in most cases 
of estates tail male or female or special, the heirs special would 
not be the heirs general and the course of descent indicated by 
the will would conflict with that prescribed by the statute. 
Under similar statutory provisions it was held that estates tail 
could not be created in New Hampshire. Jewell v. Warner, 
35 N. H. 176. 
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3. Since, then, Queen Emma could not take an estate tail, 
what did she take? It is suggested first and most naturally that 
if she could not take an estate tail which was the product of 
the statute de donis conditionalibus, she would take what she 
would at common law before the enactment of that statute, that 
is, a fee simple conditional. In several of the United States 
where the statute de donis is not in force, the estate has been 
held to be a fee simple conditional. At common law a fee sim- 
ple conditional was a special kind of conditional fee. If there 
was a conveyance to A. and the heirs of his body, A. was held 
to take a fee upon condition that he had issue and if he had 
issue he was considered as having performed the condition for 
some purposes. He could then convey in fee simple and, if he 
did not, his issue could after his death, whether they in turn 
had issue or not, but the estate would not descend to the heirs 
general. It would descend only to the prescribed heirs of the 
body, and if there were no such heirs, it would revert to the 
donor. Thus, somewhat inconsistently, the condition was re- 
garded as performed for some purposes but as continuing for 
other purposes after the birth of issue. The statute de donis 
took away or tailed the power of alienation and so converted 
fees simple conditional into fees tail. 

If Emma could and did take a fee simple conditional, then, 
since such an estate could not be devised, The Queen’s Hospital 
could not take it under her will, and since the Prince did not 
survive his mother and since, even if he had survived her, the 
estate could not ascend to his father, neither the Hospital nor 
the Bishop Estate could take it through the Prince or the King, 
and therefore the question would lie solely between Colonel 
Rooke and the heirs general of Dr. Rooke. If a remainder 
could be limited upon a fee simple conditional (in regard to 
which there is much difference of opinion) Colonel Rooke 
would take a remainder in fee simple. If a remainder 
could not be limited on a fee simple conditional Colonel 
Rooke would take by way of executory devise if the words 
“without leaving any issue“ import a definite failure of 
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issue, for although at common law lands could not be devised 
at all, and under the Statute of Wills passed in the reign of 
Henry VIII. they could not be devised unless the devisor died 
seised of them, so that if he created a fee simple conditional by 
conveyance inter vivos he could not devise the possibility of 
reverter, for he would not be seised at his death, yet in a case 
like the present where the fee simple conditional is created by 
will, the devisor would be seised at his death, and (under the 
Wills Act, 1837, and) under our statute a possibility of reverter 
or a right of entry may be devised. Perhaps Colonel Rooke 
would take by way of executory devise even if the words in 
question imported an indefinite failure of issue, though this is, 
to say the least, extremely doubtful. It is so considered by some 
because the doctrine of remoteness was not invented until long 
after fees simple conditional ceased to exist and more particularly 
because the executory devise could be barred by the tenant inter 
vivos at any time after the birth of issue of the original donee. 


4. But fees simple conditional cannot exist in these islands. 
As they have not existed in England since the enactment of the 
statute de donis in the reign of Edward I., the law relating to 
them is but little known. Such estates, of course, never existed 
under the Hawaiian feudal system, and our early settlers from 
the United States would be even less likely to introduce them 
than to introduce estates tail. Such estates, likes estates tail, had 
their origin in conditions that no longer exist. The law govern- 
ing them is technical, and repugnant to the natural meaning 
of the language which is held to create them. They are not in 
harmony with the present age and, like estates tail, conflict with 
our statutes of descent and wills,—they could not be devised and 
did not descend to the heirs general. 


5. Since Queen Emma could not take either a fee tail or a 
fee simple conditional under Hawaiian law, she obviously would 
take either a fee simple (absolute or defeasible) or a life estate 
with (vested or contingent) remainder in fee simple in her chil- 
dren. In some of the States in which fees tail do not exist, the 
estate is considered a fee simple in the first taker, in others a life- 
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estate in the first taker and a remainder in fee simple in the 
issue, while in others it is considered one or the other according 
to which appears to most nearly carry out the intention of the 
testator. In this case it is contended on the one hand that Emma 
should be held to take a fee simple because that more nearly than 
a life-estate with remainder resembles a fee tail or fee simple 
conditional (one or the other of which, it is contended, the 
testator intended to give) for upon the birth of issue the tenant 
could by conveyance convert a fee simple conditional into a fee 
simple and cut off both the heir and the possibility of reverter 
and even before the birth of issue could by common recovery 
convert a fee tail into a fee simple and cut off both the heir and 
the remainderman, and consequently since the testator pre- 
sumably intended that the first taker should have this power of 
alienation, his intention would be more nearly carried out by 
giving Emma a fee simple; that the form of the gift favors the 
theory of a fee simple, for the gift is directly to Emma only, 
the children being mentioned only in the limitation of the gift 
to her; that the gift being immediate, the children, unless their 
mother took the fee so that they could take by descent from 
her, would not be able to take at all in case they should not be 
in esse at the death of the testator; that the words “die without 
leaving any issue,” if they import an indefinite failure of issue, 
favor this construction; that the policy of the law is against the 
postponement of the power of alienation, and if Emma took only 
a life-estate, the property would be tied up at least until a child 
should be born and perhaps until the termination of the life- 
estate; and that it is better to hold in all cases (without attempting 
to most nearly carry out the intention of the testator) that what 
would be an estate tail at common law would be a fee simple here, 
in order that there may be greater certainty in titles. On the 
other hand it is contended that regard should be had to the inten- 
tion of the testator so far as possible and that it would more 
nearly carry out such intention in this case to give Emma a life- 
estate only, with remainder to her children, because the words 
“to be used and enjoyed by her during the term of her natural 
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life” show that she was intended to hold for life only, and it was 
intended that her “children” should take, which they could not 
do if Emma would take, if at all, a fee simple, but should die be- 
fore the testator, or if the children should die before her in case 
she survived the testator; and that it was intended that of her 
heirs her “children” only should take, whereas if she took a 
fee simple her heirs general would take; and that the words 
“die without leaving any issue,” if they import a definite failure 
of issue, support this construction. Probably the first of these 
lines of argument would appeal more strongly to the English 
mind, the second to the American mind. Which should be sus- 
tained would be of consequence to The Queen’s Hospital and the 
Bishop Estate only, the former contending for a fee simple in 
Emma, the latter for a life-estate with remainder; and, though 
counsel for Colonel Rooke join forces with the Bishop Estate 
in favor of a life-estate with remainder, it is immaterial to him 
which view is taken, as the sequel will show. In either case, 
whether he would take or not would depend upon the construc- 
tion of the subsequent words “or” and “die without leaving any 
issue.” We shall therefore now proceed to consider the question 
of the construction of these words. 


6. First, the words “decease without leaving any issue.” The 
argument upon these words assumes that “or” is to be taken in 
its natural sense. The question then is whether these words are 
to be taken in their natural sense as meaning “decease without 
leaving any issue surviving her” or in one of the following arti- 
ficial senses: (1) “decease without having had any issue,” (2) 
“decease and her issue become extinct at any time.” 

Counsel for the Bishop Estate contend for the first of these 
artificial constructions. The argument applies only in case 
Emma would take a life-estate and the children a vested re- 
mainder, that is, vested at the death of the testator if they were 
then in esse or at their birth in case they should be born after- 
wards. The argument is that the expressions “die without issue” 
and “die without having issue” have come to have in law the 
meaning of “die without having had issue” and that the ex- 
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pression “die without leaving issue” has received the same con- 
struction, the object of such construction being to prevent the 
divesting of a vested estate. In this case if the children would 
take a vested remainder and if the gift over to Colonel Rooke 
would take effect only in case Emma should die without having 
had any issue, then, since she did have issue, the gift over could 
never take effect, but upon the death of the Prince his estate 
would go by descent to his parents. The case chiefly relied on is 
Treharne v. Layton, L. R. 10 Q. B. 459, in which the devise 
was to M. H. for life and after her death to her children and in 
case M. H. “dies leaving no issue,” over. Tho words “leaving no 
issue” were held, on authority rather than reason, to mean 
“having had no issue.” To so hold would be, as remarked by 
one court, like holding that a man who died penniless, died 
leaving a large fortune if he had once had a large fortune for a 
brief period though he had lost it years before his death. Such 
a construction may have carried out the intention of the testator 
in a majority of cases under the circumstances under which it 
originated, and may carry it out even now in some cases, but 
the intention would most frequently be carried out by giving 
the words their ordinary and natural meaning unless some special 
reason should appear for giving them a different meaning. 
Whether we ought to follow authority in favor of the artificial 
meaning especially in a case like the present, in which the 
children would be held to take a vested remainder, if at all, by 
implication and not because the testator has clearly expressed 
such an intention, it is unnecessary to decide, for the rule is one 
of construction which even at common law yielded readily to the 
otherwise manifest intention of the testator, and such other in- 
tention of the testator would at common law be held sufficiently 
expressed in the present case. The rule is supported on the 
theory that it carries out the intention of the testator, it being 
supposed that the testator, after clearly giving a vested estate 
to a child, probably did not contemplate that the child would die 
before its parent and so probably did not intend that the child’s 
estate should be devised in the event of its death in its parept’s 
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lifetime, especially as, in such case, if the child left a child, the 
latter would take nothing, which, it is supposed, could not have 
been the intention of the testatur. But if the testator shows an 
intention that the gift over shall take effect in some event, not- 
withstanding the birth of a child, the foundation of the rule is 
removed. In the present case the testator expressed an intention 
that the gift over should take effect in case Emma should die 
before the testator, even though she should leave issue, as well 
as in case she should die at any time without leaving issue. 
Consequently there can be no presumption that he intended that 
the children should take an indefeasible estate in all events if 
there should be any children. This view is supported by In re 
Ball, L. R. 36 Ch. Div. 508; 40 Jb. 11, where the words were 
“die without leaving issue male.“ These words were construed 
in their natural sense, because the testator manifested an inten- 
tion that the gift over should take effect even though the first 
taker should leave issue unless the issue were male. 


The other question upon the construction of these words is 
whether they should be read in their natural sense as meaning 
“decease without leaving any issue at her death” or in their 
artificial sense of “decease and her issue become extinct at any 
time,” that is, whether they import a definite or an indefinite 
failure of issue. Emma may be held, as already stated, to take 
(1) a fee simple or (2) a life-estate with remainder in her child- 
ren, which remainder may be (a) vested in the children on the 
testator’s death of at their birth or (b) contingent upon their 
surviving her. 

If the children took a contingent remainder, Colonel Rooke 
would take an alternate contingent remainder. It is obvious that 
if such were the case the words in question must necessarily 
import a definite failure of issue. 

If the Queen took the fee or if the children took a vested re- 
mainder in fee, Colonel Rooke would take, if at all, by way of 
executory devise, because a remainder cannot be limited on a fee 
simple. In such case, if the words in question import an in- 
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definite failure of issue, the gift over would be void for remote- 
ness, while if they import a definite failure, it would be good. 
The words “on failure of issue” were held to import an in- 
definite failure without doing violence to their natural meaning, 
although sometimes doing violence to the intention of the 
testator. The words “without issue” were construed the same 
way, with sometimes the absurd result that they were made to 
mean their direct opposite, “with issue,” the words “if she 
should decease without issue” being made to mean “if she should 
decease (without issue or) with issue (and such issue should be- 
come extinct afterwards).” Still, these words are somewhat 
ambiguous and such is sometimes the testator’s meaning. The 
same construction was still more absurdly put upon the words 
“without leaving issue,” when applied to real estate. More 
absurdly still these words “without leaving issue“ reeeived one 
construction when applied to real estate and another when 
applied to personal estate, even when used, as in the present 
case, but once and in the same sentence with reference to both 
real and personal estate mentioned together as constituting the 
residue. The presumption that these words import an indefinite 
failure of issue grew up under conditions that no longer exist and 
at a time when executory devises were not permitted at all. It 
is now generally conceded that the words “without leaving issue” 
naturally mean “without leaving issue surviving” and that to 
hold that they import an indefinite failure of issue would in most 
instances be in violation of the manifest intention of the testator. 
Accordingly, the rule supporting such construction has been 
abolished by statute in England and in some of the United States. 
In other States it is either rejected by the courts or regarded as 
having so little force as to be overcome by very slight expres- 
sions pointing in the other direction. In Thurston v. Allen, 
supra, the court substantially held that the common law rules 
for the construction of wills should not be followed here where 
to follow them would result in overriding the manifest intention 
of the testator. We are in reason bound by that decision to hold 


400 MAY, 1900. 


that the words in question import a definite failure of issue in 
order to give effect to the manifest intention of the testator. 
This conclusion is supported, and perhaps would be required in 
the absence of the decision in Thurston v. Allen, by the ruling 
that estates tail cannot exist in these islands. For at common 
law, in the case of personal property, there could be no estate 
tail with remainder over, and, of course, an executory bequest 
after an indefinite failure of issue would be void for remote- 
ness, and therefore, in order to give effect to the intention of the 
testator, by way of executory bequest, the words “decease with- 
out leaving issue” had to be construed in their natural sense 
importing a definite failure of issue; but, in the case of real 
property, if such words were construed to import an indefinite 
failure of issue, the devise over would be good as a remainder 
after an estate tail_—the prior estate, if not an express estate 
tail, being enlarged or reduced to an estate tail by implication 
from the subsequent use of the word “issue.” But since, by 
hypothesis, the prior estate in this case is a fee simple (enlarged 
from or not cut down to an estate tail, because estates tail can- 
not exist here) and since the devise over is an executory devise 
(because a remainder cannot be limited on a fee simple) the same 
reason must exist here in the case of realty as existed at com- 
mon law in the case of personalty for giving to the words in 
question their natural meaning importing a definite failure of 
issue. This argument is stated more particularly with reference 
to the supposed case of a fee simple in the Queen. If it applies 
at all, it applies with greater force, so far as the intention of the 
testator is concerned, to the supposed case of a fee simple in the 
children. For we can hardly impute to the testator an intention 
to give a vested remainder in fee to the children and then make 
it defeasible upon an indefinite failure of the issue of the Queen. 
We may add that the words “leave” and “leaving” are used 
many times in our statute of descents and uniformly in the 
sense of leave or leaving living at the death, as, in the phrases 
“if he shall leave no issue, “if A. dies leaving no children,” &c. 

7. Secondly, the word “or.” Counsel for the Bishop Estate 
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and The Queen’s Hospital contend that this word should be 
changed to “and.” If it should be so changed, the devise over to 
Colonel Rooke could not take effect unless both events happened, 
that is, the death of Emma (1) before the testator and (2) with- 
out leaving any issue, in which case, since the Queen did not die 
before the testator, the devise over could never take effect, 
whether she left issue or not; while, if such change should not 
be made, the devise over would take effect upon the happening 
of either event, in which case, since Emma died without leaving 
any issue, the devise over would take effect, whether she died 
before the testator or not. The ground upon which the change 
is urged is that it is necessary in order to carry out the intention 
of the testator, for, if the change were not made and Emma had 
died before the testator and had left issue, such issue could not 
take, but the estate would go over to Colonel Rooke, although 
(as it is contended) the testator evidently intended that the issue 
should take if there were any to take; and, that, although, 
as matter of fact, Emma did not die before the testator, yet 
she might have died before him, and in construing the will we 
must put ourselves in the position of the testator at the time he 
made it and not construe it differently according to the course 
which events happened to take afterwards. 

This is not a question of the construction of an ambiguous 
word, for the meaning of the word “or” is perfectly clear. It 
is a question of striking out one word and substituting another 
in its place. This is permissible where it is clear from the whole 
will that the testator intended the proposed substitute but in- 
serted the wrong word by mistake. If “or” is changed to “and” 
here, it will not be because the language of the rest of the will 
shows that the testator intended to use “and,” but rather because 
it would be considered more reasonable in him to have used that 
word and therefore it would be conjectured that he intended to 
use it. “Or” often has been read “and” and “and” has been 
read “or” upon such a conjecture and as an exception to the rule 
that the language of a will cannot be changed merely upon con- 
jectured intentions. It is contended that this exceptional ruling 
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in regard to the word “or” has become established by several 
centuries of precedents in England and that it should therefore 
be adhered to now. True, it has never been applied in a case just 
like the present, but it is contended that the reason for the rule 
requires, for the sake of consistency, its application to this case. 

The leading case is Fairfield v. Morgan, 2 B. & P. N. R. 38. 
The rule is stated thus: If real estate be devised to A. in 
fee simple with a limitation over in the event of A. dying under 
twenty-one or without issue, the word ‘or’ will be read ‘and,’ and 
the gift over will be construed to take effect only in the event of 
A. dying under twenty-one and without issue.” Hawkins, Wills, 
203. Various considerations led to the adoption of this rule. 
One was that the words “or” and “and” are not infrequently 
used in common parlance without a due regard to their respec- 
tive meanings. Hence the courts were more ready to change 
these words than to change other words. Then, again, the courts 
found it easier to make the change in the first place when the 
two events were death under age (twenty-one) and without issue, 
for in such case there would be some reason for supposing that 
the testator intended that the gift over should take effect only 
in case the first taker should die when too young to dispose of the 
property by deed or will and when he left no lineal descendant 
to inherit it from him, but that if he should arrive at the age 
of majority he should have the full power of disposition and 
that it should be left to him to make what disposition he chose for 
his issue. This reason, of course, would not apply in the present 
case where the first event is death, not under age, but before 
the testator. But the principal object of the rule is to prevent 
disinheriting issue. For it is assumed that the testator, by mak- 
ing the devise over upon the death of the first taker without 
issue one of the two events, intended a benefit to the issue, 
if there were issue, and unless “or” were read “and,” the issue 
would take nothing if the first taker should die under age and 
leave issue. This may be regarded as the principle upon which 
the rule ‘ests and hence it is suggested (1 Jarm. Wills, 6th Ed. 
473) that it be extended “to every case where the gift over is 
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to arise in the event of the preceding devisee or legatee dying 
under prescribed conditions, or leaving an object who would, 
or, at least, who might take a benefit derivatively through the 
devisee or legatee, if his interest remained undivested, and to 
whom, therefore, it is probable the testator intended indirectly 
a benefit, not dependent upon the circumstance of the devisee 
or legatee dying under the prescribed circumstances or not.” 
And the rule has been applied in a number of cases where the 
events described are other than death under age and without 
issue, as, where the second event is “without leaving any hus- 
band,” or where the first event is death under some other age, 
ae “twenty-five,” or even “in the lifetime of” some other person. 
Should the rule be applied in the present case? 


If the will should be construed as giving Emma the fee simple, 
it is obvious that the reason for the rule would not apply. For, 
although the rule originated and is generally stated with refer- 
ence to cases in which the prior devisee would take a fee simple, 
yet in this particular case, since the first event is death before 
the testator, and not death within a particular age after the 
testator, changing “or” to “and” would not aid the children in 
case their mother should die before the testator, for in such case 
the children could not take at all, not derivatively through her, 
because the devise to her would have lapsed, and not directly 
from the testator, because there was no direct devise to them. 

The only question therefore that remains is whether the rule 
should be applied in case the will should be construed as giving 
Emma a life-estate with remainder over. 

We have seen already that the rule in question violates the 
more general rule which forbids a change of words upon mere 
conjecture as to the intention of the testator. It goes further 
than this. Under some circumstances it actually violates the 
clearly expressed intention of the testator. While it gives effect 
to the assumed intention of the testator in one event it frustrates 
his expressed intention in another event. It gives the estate 
to the issue in case the first taker dies under age leaving issue, 
but it does not give it to the devisee over in ease the first taker 
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dies over age without leaving issue. It is possible that the 
testator would have written “and” if he had contemplated the 
death of the first taker under age and leaving issue, but it is also 
possible that he overlooked the possibility of such an event or 
that he took it for granted that so improbable an event would 
not happen; and if he had foreseen the possibility of such an 
event and had intended the issue to take, he might and probably 
would (rather than write “and” in place of “or,”) have struck 
out the words “die under twenty-one” so that the devise over 
would take effect upon the death of the first taker at any time 
without issue. But assuming that changing “or” to “and” would 
effectuate the general intention of the testator in case the first 
taker should die under the prescribed age and leave issue, yet in 
the event of death after such age leaving no issue and even 
never having had issue, the intention that the gift over should 
then take effect would be frustrated and intestacy as to the rever- 
sion or remainder would result. Asa result of revulsion against 
the speculative method of construction, courts have taken the 
position in recent years that this rule ought not to be extended 
beyond the cases in which it has become established by prece- 
dents. Gray r. Pearson, 6 II. L. Cas. 61; Coates v. Hart, 32 
Beav. 349. 


Accordingly, as a rule, it is not applied where the first estate 
is less than a fee simple. For instance, although the main 
reason for the rule would scem to apply even more strongly in 
the case of an estate tail than in the caze of a fee simple, for the 
intention to benefit the issue is clearer (Holcomb v. Lake, 25 N. 
J. L. 607) still it is held in England that the rule does not apply 
in the case of an estate tail, (which Emma would have taken in 
this case at common Jaw). Mortimer v. Hartley, 6 Exch. 47, 
61. See also Parker v. Parker, 5 Mete. 134, 140. And, of 
course, in this particular case it could not apply if Emma took an 
estate tail—for the same reason (stated above) why it could not 
apply if she took a fee simple. And, although the main reason 
for the rule would seem to apply still more strongly where 
children are made the express objects of the prior gift (1 Jarm. 
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Wills, 473, and see Hasker v. Sutton, 1 Bing. 510) as would 
be the case here if Emma were held to take a life-estate with 
remainder to the children, yet it is held that the rule does not 
apply in such case. Cooke v. Mirehouse, 34 Beav. 27,—where 
the devise was to the testator’s son John for life when he arrives 
at thirty-one, “and after his death, to his eldest son and his 
heirs forever. In case my son John should not live to that age 
or not have any son, then in trust for my second son Evelyn.” 
John attained thirty-one, married, and died without having had 
any issue. The Master of the Rolls said: “It is clear that the 
testator did not intend John to take any interest unless he at- 
tained thirty-one; and the words of the will, as they stand, im- 
port, that if he died after attaining that age without having had a 
son, the property is to go to Evelyn for life, and then to the 
other persons under the subsequent limitations. Then why is 
the court to alter the words of the will for the mere purpose 
of excluding them? The court has gone a great way to prevent 
a son being excluded, but here I am asked to change the words 
and do violence to the terms of the will, and that for the purpose 
cf excluding the second son and of defeating all the subsequent 
limitations. I never knew of such a case. Even if the court 
could look at the events which have happened, and modify the 
words of a will, after ascertaining what the intention of the 
testator would have been if he had foreseen what would have 
happened, it is plain that: the testator would not have turned 
‘or’ into ‘and’ for the purpose of excluding his son Evelyn 
and the persons he intended to take under the subsequent limita- 
tions.” Similar language might well be applied to the present 
case, mutatis mutandis. See also Hawkins, Wills, 204. 
Although, as above indicated, Jarman thinks the principle of 
the rule would apply in the case of a life estate with remainder 
to the issue, yet his suggested extension of the rule (above 
quoted) would not cover a case like this, and he concedes that 
the authorities are against him. 1 Jarm. Wills, 478. Thus, 
so far as mere authorities are concerned, they do not require 
“or” to be changed to “and,” but rather support the view that 
it should be read in its natural sense. 
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There exist special grounds for this view in this case. The 
word “decease” is repeated, the words being “should the afore- 
said Emma Rooke decease before me, the said testator, or decease 
without leaving any issue.” This of itself might not be sufficient 
to warrant the rejection of the rule, if it would otherwise apply, 
but it tends to show that the testator meant what he said. Simi- 
lar repetitions are, however, found in some cases in which “or” 
has been changed to “and.” Again, the testator was well along 
in years and Emma was young. He might, especially as he was 
a physician, have regarded it as most unlikely that (1) Emma 
should marry, (2) have a child, (3) die before the testator and 
(4) die before the child, and (5) the child survive the testator, 
and so might have thought it unnecessary to make.a special pro- 
vision for such a combination of events. Again, if he intended 
that Emma should have an estate tail (which she would have 
had in England and he was an Englishman) he could not, for 
reasons stated above, have intended “and;” and, since the change 
from “or” to “and” is made only on the ground that it is re- 
quired in order to carry out the intention of the testator, should it 
be made merely because the estate is held to be different from 
that which he intended, for the reason that that which he in- 
tended could not be created here? Further, the first event is 
death before the testator. If it had been death in the lifetime of 
a third party, it might have occurred after the death of the 
testator, in which case the testator could not have changed his 
will to suit the event. But in the present case, if Emma had 
died before him leaving issue, he could have changed his will so 
as to give the estate to the issue. The improbability of the con- 
currence of the events above mentioned and the probability that 
he intended to give Emma an estate tail and not make a direct 
devise to the issue, support this ground. Lastly, his attention 
was drawn to the will after the birth of Emma’s issue and at a 
time when that birth must have been prominently before his 
mind, namely, only nine days after the Prince was born, when 
the testator made a codicil to his will, and yet he made no altera- 
tion in the will except to change one of the executors. He did 
not alter the will so as to make a direct devise to the Prince, 
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nor did he change or“ to “and” on the chance that Emma 
might die before him leaving issue, nor did he strike out the 
devise over to the nephew, although, if “and” were meant, that 
devise could never take effect. Apparently he intended that if 
Emma should die at any time without leaving issue, the estate 
should go to his nephew. Counsel seemed to assume in argu- 
ment that the codicil was invalid. We do not deem it necessury 
to express an opinion upon the question of its validity or in- 
validity, as independently of the argument based on the codicil, 
in so far as it may assume its validity, the conclusion we have 
reached would remain unaltered. 

The cases mainly relied on for changing “or”? to “and” in 
this case are Denn v. Kemys, 9 East 366 (1808) and Wright 
v. Kemp, 3 T. R. 470 (1789). In the first mentioned of these 
the devise, after a prior life estate to A., was to B. in fee, but if 
B. die before A. or if she die without heirs of her body, over. 
This case is distinguishable from the one at bar in that (1) the 
prior devise is in fee and not, as assumed in the present argu- 
ment, for life with remainder to the issue and (2) the first event 
is death in the lifetime of a third party, not, as here, in the life- 
time of the testator. In the second case there was a surrender 
inter vivos (not a devise) to the use of the surrenderer himself 
for life, then to his wife during widowhood, then to his son for 
life, then to his son’s issue, but in case his son should die in the 
lifetime of the surrender or without issue of his body, then to the 
heirs of the surrenderer forever. It will be noticed that the prior 
devise was for life only and the first event was death in the life- 
time of the surrenderer himself. The attention of the court seems 
not to have been directed to the distinction between the case of 
a life-estate and that of a fee simple with reference to the applica- 
tion of this rule, but was directed more particularly to the ques- 
tion whether the rule applied as well in a surrender of copyhold 
premises as in a will and whether the son’s remainder was vested 
or not. If the case is not distinguishable from the present case, 
it is also not distinguishable from the case of Cooke v. Mire- 
house, supra, decided seventy-five years later, in which the court 
decided otherwise although Wright r. Kemp was called to its 
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attention, and we ought, so far as mere authority is concerned, 
to follow the later rather than the earlier case. But there are 
important points of difference between Wright v. Kemp and the 
present case. For instance, in that case it was held that the son 
took a vested estate in the surrenderer’s lifetime; in this Emma 
could not take any estate in the testator’s lifetime; in that the 
surrenderer could not have changed the conveyance in case 
events should not turn out as he contemplated; in this the testator 
could change his will if Emma should die before him leaving 
issue. 

Thus, in any view, whether Queen Emma took an estate tail, 
a fee simple conditional, a fee simple, a life-estate with vested 
remainder in the Prince or a life-estate with alternate contingent 
remainders in the Prince and Colonel Rooke, the latter, upon 
her death without leaving any issue surviving her, became 
entitled (by way of executory devise or remainder, as the case 
might be) to the lands in question in fee simple in possession. 

The exceptions to the order of the Circuit Judge overruling 
the demurrers in the first and sustaining the demurrers in the 
second of these cases are overruled, and the cases are remitted 
to the Circuit Court for such further proceedings as may be 
proper in conformity with the foregoing views. 

Magoon ck Silliman and I. M. Long for C. K. C. Rooke. 

A. S. Hartwell, Robertson & Wilder, W. R. Castle and P. 
L. Weaver for The Queen’s Hospital. 

Kinney, Ballou & McClanahan and H. Holmes for the 
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WILLIAM BROWN v. KOLOA SUGAR COMPANY, a 
Corporation. 


APPEAL ON Points of Law FROM District MAGISTRATE OF 
Koroa, Kavar. 


Supmirrep Marom 19, 1900. Decipep May 17, 1900. 


FREAR AND Warna, JJ., anv CIROUTr Junak PERRY IN PLACE 
oF Jupp, C. J., ABSENT. 


A title to an easement—a water right—is a title to real estate within 
the meaning of the etatute (Civil Laws, Section 1119) which pro- 
vides that districts courts “shall not have cognizance of real actions, 
nor actions in which the title to real estate shall come in question.” 

A plea of title in defendant accompanied by a sufficient affidavit, as 
required by Rule of Supreme Court of March 1st, 1895, ousts the 
jurisdiction of the district court in actions involving titlo to real 
estate, without the production of evidence. 


OPINION OF THE COURT BY WHITING, J. 


Action for damages against defendant for trespass in unlaw- 
fully shutting off the water from the Koloa stream flowing to 
Hanakaape, on December 26, 1898, and January 2, 1899, the 
plaintiff claiming the right to the water. 

Defendant in answer denies that the plaintiff is entitled to 
water for the premises mentioned in the complaint herein, or has 
any water right or ever had the right to use water from the stream 
running near said premises; and denies that plaintiff has ever 
been deprived by the defendant of his right to water or has been 
damaged by the defendant in any sum whatever. This answer 
was sworn to. On November 17, 1899, the district magistrate 
ruled on this answer and affidavit, that it was not sufficient to oust 
the court’s jurisdiction on the ground that no proper affidavit had 
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been made. This ruling was probably based on Supreme Court 
Rule or Order of March 1st, 1895: “Order to District Courts. 
It is hereby ordered that whenever, in the district courts, in de- 
fense of an action of trespass, or a suit for the summary posses- 
sion of land, or any other action, the defendant shall plead to the 
jurisdiction in effect that the suit is a real action, or one in which 
the title to real estate is involved, such plea shall not be received 
by the court unless accompanied by an affidavit of the defendant 
or his attorney, setting forth the source, nature and extent of the 
title claimed by defendant to the land in question, and such fur- 
ther particulars as will fully apprise the court of the nature of 
defendant’s claim.” 


The case was then continued to 10 o’clock a. m. November 23, 
1899, on which date defendant filed a plea to the jurisdiction 
viz., “That the district courts of the Republic of Hawaii have 
no jurisdiction (Sec. 1119, Civ. L.) of real actions or actions in 
which the title to real estate shall come in question.” Together 
with the plea the affidavit of A. Cropp, manager of the defendant 
corporation, was filed setting out: 1st, That the land alleged to 
belong to the plaintiff is kula land and is not now and never has 
been entitled to water. 2d, That since the year 1840 or there- 
abouts the defendant and its predecessors have had the exclusive 
use of the water running in said stream upon every holiday and 
Sundays, and that during all of that period water has been stored 
by the defendant on such days and that by reason of such ex- 
clusive use of said water as aforesaid the defendant has long since 
obtained a prescriptive right to the use of the same, and that on 
the days set forth in the plaintiff's complaint, Christmas day and 
New Year’s day, 1898 and 1899, the defendant caused said 
water to be stored pursuant to its prescriptive rights. 3d, That 
the water so stored as aforesaid was purchased by the defendant 
from Geo. Wilcox and but for such water so purchased as afore- 
said there would have been no water running in said stream and 
that at said times mentioned in said complaint, the whole island 
of Kauai was suffering from extreme drouth and there was little 
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or no water in any of the streams on this island. Ath, That the 
defendant is the owner of large tracts of land abutting upon said 
stream and as such owner is entitled to the use of the water in said 
stream and to the whole of said water if necessary for the proper 
use upon its abutting lands. 


The district magistrate sustained this plea and dismissed the 
case. The plaintiff by Mikaele his attorney gave notice of appeal 
on points of law immediately. 

First Point of Law. That said district magistrate erred in 
sustaining defendant’s second plea to jurisdiction upon affidavit 
supporting same for the reason that said plea was wrongly re- 
ceived; that said affidavit was wrongly received; that said affida- 
vit was insufficient in substance, and was incorrect upon its face, 
indefinite, uncertain, without merit, and was for the sole and 
only purpose of causing this plaintiff worry, delay and expense 
in prosecuting this action and argumentative; and furthermore 
after plaintiff's counsel had on Friday, November 17, 1899, 
when the question of jurisdiction was argued and settled 
in favor of said plaintiff, submitted to the court an original 
award; which the court received and examined, to water for the 
premises in controversy upon the days laid in plaintiff's com- 
plaint, made by the commissioner of ways and water for the dis- 
trict of Koloa in 1878 and signed by him. 

Was the second plea and affidavit sufficient under the rule to 
district magistrates above stated, to warrant the district magis- 
trate in refusing to take jurisdiction? In Ward v. Kamanaoulu, 
9 Haw. 619, in an. action of trespass quare clausum fregit, the 
court held that a plea of title in defendant without adducing evi- 
dence to sustain it, was sufficient to oust the district magistrate of 
his jurisdiction, there being no statute or rule requiring more. 
“That a remedy might have to be provided was thought of in 
1879, where the court remark in Coney v. Manele, 4 Haw. 157, 
“if dishonest pleas should be set up by defendants undoubtedly 
effectual means will be found to obviate the effects of such dis- 
honesty.’ A rule will be made to apply to future cases.” This 
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case was decided February 25, 1895, and on March 1, 1895, the 
Supreme Court Rule or Order to the district magistrates was 
made. 

In January, 1898, the case of Kaneohe Ranch Co. v. Ah On, 
11 Haw. 275, was decided, being an action of quare clausum 
fregit. It was begun in the district court and the defendant 
pleaded to the jurisdiction that the title to real estate was in ques- 
tion, namely, a title to an casement—a water right, in the main- 
tenance of which he claims the acts complained of were done. 
The court held that a title to an easement is a title to real estate 
within the meaning of the statute (Civ. L. Sec. 1119) which pro- 
vides that district courts “shall not have cognizance of real ac- 
tions, nor actions in which the title to real estate shall come in 
question,” and the plea ousted the district court of jurisdiction. 

The plea in this case clearly puts the title to the easement— 
the water—in issue, 1st, that there is no title in plaintiff to the 
water in question; 2d, title in defendant and 3d, a claim of title 
in defendant as riparian owner. 

The plea is good. 

Second Point of Law. That the district magistrate after once 
having decided the question of jurisdiction in this cause, raised 
by the defendant’s attorney and argued at the instance of his 
motion upon a full record, viz., a plea to jurisdiction and affidavit 
in support of same as required by order of the Supreme Court, 
erred in reopening said question at a subsequent hearing over 
the objection of plaintiff, and in allowing defendant’s attorney 
to file a new plea to jurisdiction and affidavit in support of same, 
and in allowing said attorney to argue said question again upon 
such plea and affidavit, and then to reverse his former ruliug on 
said question and sustain defendant’s said plea, all done without 
plaintiff's consent and against his objection, and without giving 
him an opportunity to be represented by counsel in said argu- 
ment, and during the absence of plaintiff's counsel. 

It was within the sound discretion of the court to allow the 
second plea to be presented. The question of jurisdiction as to 
subject matter is always open and can be raised at any time. 
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There is no error. The plaintiff was present in court with one of 
his attorneys, Mikaele, and no objection is of record as to the 
absence of the other counsel. 

Third Point of Law. That said district magistrate erred in 
compelling said plaintiff to proceed to the trial of said cause upon 
Thursday, November 23, 1899, without the aid of his counsel, 
without his (plaintiff’s) consent and over his (plaintiff’s) objec- 
tion after said cause had been continued by said judge to Friday, 
November 24, 1899, at the request of defendant’s counsel who 
represented that counsel for plaintiff and counsel for defendant 
had agreed to such continuance; that said magistrate erred in thus 
changing the date of hearing of said cause after he had notified 
or caused to be notified both the plaintiff and his counsel that said 
cause was continued to Friday, November 24, 1899, without giv- 
ing both plaintiff and his counsel reasonable notice of said change 
of date of the trial; and that after the said magistrate had con- 
tinued said cause as aforesaid at the instance of defendant’s coun- 
sel, upon an agreement of counsel for plaintiff and defendant, and 
after notification and consent of plaintiff to such continuance 
and after notification to plaintiff's counsel of such continuance, 
and without receiving any request, consent or communication 
from either plaintiff or his counsel in regard to changing the date 
of said continuance, the said district magistrate erred in chang- 
ing the date of said continuance upon the single request of de- 
fendant’s counsel, and in compelling plaintiff to go to trial of said 
ause without fifteen minutes’ notice, without counsel, without 
preparation and without seeking the permission or consent of 
either plaintiff or his counsel. 

Numerous affidavits are filed by both parties from which we 
rather that defendant’s attorney, Prosser, prior to November 23, 
1899, requested of plaintiffs principal attorney, Willard, a con- 
inuance of the case to November 24, which was assented to by 
um. Later plaintiff’s said attorney informed defendant’s attor- 
1ey that he withdrew his assent to continuance. The deputy 
heriff informed the district, magistrate on November 22d that he 
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had received a telephone message from defendant’s attorney to 
postpone the Brown case to Friday at 10 o’clock, November 24th, 
on the ground that Mr. Cropp, a witness and defendant’s 
manager, was in Honolulu and that Prosser had said that he had 
talked it over with Willard and agreed to have the case on F riday. 
The district magistrate replied, “Well, if they both had agreed to 
it, I guess it will be all right,” and then told the deputy sheriff to 
notify Brown the case was set for Friday. Brown was told of it. 
On Thursday the district magistrate went to the court house to 
continue the case, where he found Prosser and Cropp. The dis- 
trict magistrate then said he thought the case was to come up 
“to-morrow.” Prosser then said “Yes, but we afterwards agreed 
to try it to-day.” The district magistrate then asked Prosser 
where Willard was, and Prosser said he didn’t know; that Wil- 
lard had wanted the case to come up after he had agreed to post- 
pone till Friday, and that they agreed to have it come up to-day 
(Thursday). Willard was telephoned to but was not reached. 
Mikaele, a Hawaiian lawyer and one of plaintiff’s attorneys, was 
present and was asked by the district magistrate if he was ready 
to go on with the case, and he said “Yes.” The case went on; 
Prosser offered another answer and affidavit; Mikaele objected 
to their being received. The court admitted them and the objec- 
tion to the jurisdiction was sustained. 

The affidavits set forth numerous other matters and much de- 
tail, but they clearly show that Mr. Willard was the principal 
attorney for plaintiff and that the case should not have been pro- 
ceeded with on Thursday in his absence. Both Mr. Willard and 
Mr. Prosser are members of the bar of the Supreme Court and 
Mikaele of the district court. However, we do not consider that 
the point of law is properly raised and certified to us. Mr. Wil- 
lard has laid no foundation by motion in the distriet court or 
otherwise to reopen the case, that he might be heard. However, 
he has been fully heard in this Court on the merits of the pleas, 
and if it could be of avail to him to reopen the case that he might 
be heard in the district court, we should be disposed to so order, 
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but in the view that the plea to the jurisdiction of the district 
court must be eventually sustained, it would entail unnecessary 
expense and litigation, and in the end the case would have to be 
recommenced in the circuit court where the action may be 
brought (Kaneohe Ranch Co. v. Ah On, 11 Haw. 275), and 
where all similar trespass actions which involve or may involve 
the question of title to real estate ought to be brought in the first 
instance. 


The appeal is dismissed, but no costs of appeal are to be taxed 
to plaintiff. 

J. D. Willard for plaintiff. 

M. F. Prosser for defendant. 


F. J. CROSS +. THE HAWAIIAN SUGAR COMPANY 
a Corporation. 
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Sussmirrep Maron 28, 1900. Decipep June 20, 1900. 
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A grant of the right to take and use,“ for certain demised premises 
and for certain purposes, all the water in certain rivers outside of 
the demised premises, and to enter upon such outside premises and 
construct “such dams or other works“ as may be necessary in 
order to “obtain and use such water” for said purposes is held, 
under all the circumstances of the case and the other language in 
the lease, more fully set forth in the opinion, to carry the right 
to divert the water for use cn the demised premises, but not the 
right to erect works on such outside premises for the purpose of 
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generating electricity by means of the water power, even though 
for the purpose of conducting the electricity so generated to the 
demised premises for use thereon. 


OPINION OF THE COURT BY CIRCUIT JUDGH PERRY. 


The questions at issue between the parties in this case have 
been submitted to this court for decision upon an agreed state- 
ment of facts, in accordance with the provisions of the statute. 

From that statement it appears that on October 24, 1889, 
Gay & Robinson, a copartnership, executed a lease of certain 
lands situate on the Island of Kauai to one W. R. Watson for 
the term of 28 years as to some of such lands and 50 years as to 
the remainder; that thereafter Watson assigned said lease to the 
defendant corporation and that defendant by virtue of said as- 
signment succeeded to and now holds all the rights, powers and 
privileges of Watson under said lease. The demised lands are 
deseribed in the lease by metes and bounds, “reserving to the 
lessors the exclusive right of pasturage upon all such lands 
within the demised premises as shall not have been fenced in by 
the lessees for plantation lands and so long as the same shall 
remain unfenced.” 


The lease also contains the following provisions: 


“And it is hereby further declared and agreed that the lessee 
during said term of fifty years and subject to the conditions 
hereinafter expressed, may take and use all the water in and of 
the Koula and Hanapepe and Makaweli rivers for irrigating 
cane and for fluming and for mill and plantation purposes, but 
only for the demised premises and for said purposes may enter 
upon the lands of the lessors and construct such dams or other 
works as may be necessary in order to obtain and use such water 
and on condition and alwavs provided that the lessee shall at no 
time and in no wise thereby abridge or interfere with the use 
or right of water for irrigation which now is or heretofore has 
been enjoyed by land holders or used for irrigation by the les- 
sors in Hanapepe or Makaweli lands or valleys or in any wise 
to interfere with the rights of others and also that such use by the 
lessors be restricted within such limits as shall be authorized by 
said Crown land leases wherever the same apply thereto. And 
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also that if the lessee shall think fit to take and use the water 
of the said Makaweli river before taking the water of the Koula 
tiver he shall be at liberty to do so, but if he shall do so he shall 
not take or use the water from the Koula river unless within 
six years after he shall have commenced making sugar on the 
demised premises. And also that the lessors shall be at liberty 
to have free of charge a supply of water for their domestic and 
garden use through two two-inch pipes to be laid by them from 
the nearest mutually convenient points of any pipes or ditches 
in which the lessee may take water from either or both of said 
Koula and Makaweli rivers. And also that the lessors shall be 
entitled to receive from the lessee free of charge for irrigation 
and for the domestic use of their plantation laborers such pro- 
portion of all the water available to the lessee for the time being 
as the area of the lessors’ cane fields shall bear to the area of the 
lessee’s cane fields requiring irrigation. And no water to which 
the lessee shall be entitled by virtue of these presents shall be 
used by the lessee for any but plantation purposes. And also 
that if for the period of two consecutive years at any time or 
times after the lessee shall begin and continue making sugar 
as aforesaid the lessors shall not have at the least one hundred 
acres of plant and or first rattoon cane under cultivation out of 
the said 600 acres of land or at their option shall for such two 
consecutive years omit or fail to plant and cultivate each year at 
least fifty acres of cane therein then and in such case and there- 
after all of the said 600 acres shall be at the disposal of the 
lessee for plantation use. Provided however that at any time 
until the end of the further period of two years from said two 
vears first above named the lessors may if they shall so elect 
and give written notice of such election to the lessee have and 
retain the full use of all of said 600 acres on paying to the lessee 
the sum of six hundred dollars ($600) a year for each of such 
years during which they shall not have such 100 acres of plant 
cane and or first rattoons under cultivation or shall not have 
planted and cultivated fifty acres as aforesaid. And also that 
the lessee shall not be obliged in any case to supply the lessors 
with water to irrigate more than 400 acres of cane in any one 
year. It being agreed however that the lessors may use the 
water so furnished upon said 600 acre tract or partially or wholly 
upon other lands of the lessors not herein demised to the lessee 
and that all cane grown by the lessors with water so furnished 
them shall be delivered to the lessee for grinding in the manner 
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hereinafter set forth. But a failure by the lessee to supply the 
lessors with sufficient water for irrigating the lessors’ cane shall 
always be a sufficient excuse for their failure to plant and culti- 
vate as aforesaid. And the lessors hereby further covenant 
with the lessee that at any time before the end of five years after 
the lessee shall have offered and agreed to execute these 
presents, the lessors will accept a surrender of the demised prem- 
ises and that in such case no rental will be required of the lessee. 
And the lessee hereby covenants with the lessors that if by the 
end of said five years he shall not have commenced to make 
sugar on the demised premises, he will pay to the lessors the 
sum of five thousand dollars a year as rental for the demised 
premises in semi-annual payments of twenty-five hundred dollars 
each for each year thereafter not exceeding two years and after 
the same rate for any portion of a year until he shall begin 
making such sugar. And that in any case the lessee will not 
enclose the demised lands before commencing the construction 
of one or the other main water leads. And also that if by the 
end of the further period of two years following said first above 
named five years, the lessee shall not have begun to make such 
sugar, then this lease and the premises thereby demised shall 
forthwith be surrendered to the lessors. But it is agreed that 
upon such surrendcr other than at the end of said term of fifty 
years as herein mentioned, the lessee shall be at liberty to re- 
move from the demised premises all buildings and houses, mills 
and machinery but not remove therefrom or otherwise dispose 
of any standing fences, wharf fixtures or mooring buoys, flumes 
or water piping thereon. And it is also here y agreed that the 
lessors shall not be held liable in damages for any trespass or 
injury by animals upon any unfenced lands of the lessee, mean- 
ing thereby a fence which is not less than four and one-half feet 
high and reasonably strong and secure against trespass by ani- 
mals. And it is agreed that the lessee shall not be obliged to 
fence the one hundred yards space reserved, but he shall at all 
times and at his own expense maintain good and sufficient gates 
at Mahinauli and Hanapepe whereby the lessors may have free 
access to said reserved space. And also that no fishing rights 
and no rights outside of the demised premises other than herein 
granted are hereby secured to the lessee. And also that the 
expression “Plantation Lands” herein used shall be deemed 
to mean all lands which the lessee shall have fenced. 
* * * * * * 
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“And the lessee shall always have the right of way for and 
access to his piping, ditches, flumes and tramways over all the 
lessors’ lands excepting however the present fenced portion of 
the Kekupua valley lying mauka of the Government road from 
Kaumeke spring to Akia having due regard however to the 
rights and conveniences of the lessors. 

* * * * * * 

“And that the lessors may have five watering places along the 
line of the lessee’s main water lead for watering the live stock 
of the lessors, one on the Nonopahu, one on the Moomuku ridge, 
one on the Aaka ridge, one at Manienieula and one also on the 
Kukumu ridge as said main water lead is completed across said 
ridges respectively, such watering places to be so arranged as to 
be convenient of access for said stocks.” 


The defendant has under the lease used, as the necessity of 
its plantation demanded, for plantation purposes, the lands de- 
used and some of the waters referred to in the lease, and has 
used and still uses the power of the water conducted upon the 
demised lands from the Koula river to generate electricity for 
use in its mill; hut it has not at any time used the power of the 
water as it flows in the bed of the Koula river, nor did it, prior 
to April 21, 1899, notify either the plaintiff or Gay & Robin- 
son of any claim on its part to such power. 


On July 1, 1899, Gay & Robinson executed a lease to the 
plaintiff for the term of 20 years of all their right, title and 
interest in and to the power of the falling and running water in 
the Koula Valley above the junction of the Paliemo and Mana- 
wai branches of the Koula river,—expressly excepting all rights 
acquired by the Hawaiian Sugar Company under the lease first 
above referred to—for the sole purpose of creating and devel- 
oping electrical energy or power therefrom and transmitting 
said power to such place or places as may be desired. This 
lease to plaintiff further contains an express grant of “the right 
to construct and maintain on the lands of the said parties of the 
first part within the Paliemo and Manawai branches of said 
Koula Valley, for said term, such buildings, foundations and 
superstructures for machinery and appurtenances as may be 
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necessary to obtain and use said water power for the purposes 
aforesaid, but not to interfere with the rights of other persons 
therein; together with the right of way over the lands controlled 
by the parties of the first part from the Government road over- 
looking Hanapepe Valley at Kano along the west side of said 
Kano land up and to the head of the Koula Valley, but only 
so far as it shall be necessary for the party of the second part 
to fully avail himself of all of the said power herein granted, 
and along said right of way and the lower end of Kano land 
bordering on the Government road to Wahiawa shall have the 
right to place poles and wires for the purpose of transmitting 
such electrie power but in no wise to obstruct the roadway or 
be dangerous to life or animals.” 


The junction of the Paliemo and Manawai branches of the 
Koula river is in the Koula valley about six miles above the 
nearest boundary of the lands described by metes and bounds 
in the lease to Watson, and the Koula water lead of the de- 
fendant corporation begins at the junction of said branches and 
consists, in the words of the Submission, “of a small dam im- 
mediately below the Manawai or right hand branch of said river, 
a number of small trestle work bridges for the flume to rest upon, 
tunneling along the hill side, together with ditches, piping and 
flumes, and runs along the hill side, crosses the Hanapepe valley 
and enters upon the demised premises at the mauka border 
thereof.” In order to use the power of the water in the Koula 
river,” still quoting from the Submission, “it would be neces- 
sary to erect a power house at or near the river, and to place poles 
and wires upon the adjoining lands of Gay & Robinson in order 
to transmit the current to the places where it would be used. 
That the use of said power vy plaintiff under said lease would 
not consume any of the water flowing in the river bed, but said 
use would necessarily prevent the defendant from generating 
electrical energy from the power of said water, should the de- 
fendant at any time hereafter desire to use said electrical energy 
on its plantation, and should the court find that the right to use 
said water is granted” by the lease to Watson above mentioned. 
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“At the time said agreement between Gay & Robinson and 
William R. Watson was made, generating electrical energy from 
water power was not in vogue upon sugar plantations in the 
Hawaiian Islands, and the use of electricity upon the planta- 
tions in this country was at that time uncommon.” 


The claims of the parties and the issue upon which a decision 
is sought, are thus stated in the pleadings: 


“Defendant claims that agreement with William R. Watson 
assigned as aforesaid, gives it the right to use all the waters 
of the said Koula and Hanapepe streams, for any plantation 
purposes, that a using of the water of said streams, irrespective 
of the place of taking, at a point not included in the demised 
premises, at a distance of several miles therefrom, upon other 
lands of the grantors, and the right to enter upon other lands 
of the grantors for the purpose of generating electricity for the 
use of defendant’s plantation, and transmitting the same to its 
plantation, is a plantation purpose, and under said agreement 
the defendant has the absolute and exclusive right and privilege 
from time to time to use all or so much as it may require of 
said waters for its plantation for such or any other plantation 
purpose. 

“Plaintiff claims that the power of the falling and running 
water of said Koula valley for any purpose, was not conveyed 
by said agreement to William R. Watson; that defendant has 
not now the right to develop the power of said running and 
falling water of said Koula valley, above the junction of the 
Paliemo and Manawai branches of the said Koula river, but that 
under said lease marked Exhibit ‘B’ such right was granted 
to him. 

“An adjudication is asked for upon the question as to whether 
or not the Hawaiian Sugar Company has the right, under said 
agreement, marked Exhibit ‘A’ to use all or such as it may re- 
quire of the power of said stream, during the term of its said 
agreement for the purpose of generating electricity to be used 
on its said plantation for its plantation purposes, or whether said 
Fred J. Cross has the right to proceed and develop said water 
power under the terms of his said lease.” 


The question to be determined is one of construction of the 
lease to Watson. In the first place, it seems clear to us that 
the provisions of that instrument with reference to water do not 
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constitute an absolute, unrestricted grant, for the term of years 
stated, of the water to the lessee, but merely a grant of the right 
to use, for the purposes and with the limitations stated therein, 
so much of such waters as may be necessary for said purposes. 
Unless and until thus used by the lessee (or his assignee) the 
lessors retain the control and ownership of those waters and 
may either use them themselves or grant to others the right to 
use them, such use by the lessors or their grantee being subject 
to be terminated at any time upon the lessee himself using 
them. It further seems clear that under the terms of the lease, 
the lessee may lead the waters named to the demised lands and, 
having done so, may utilize their power to generate electricity 
on said premises for use thereon for plantation purposes, and to 
this end may obtain and lead off such water at and from any 
point in the streams named. 


The crucial question, however, is whether or not the lessee 
has the right, under the lease, to use the power of the water as 
it runs and falls in the beds of the streams to generate electricity, 
even though such electricity is to be used on the demised prem- 
ises for plantation purposes, and whether or not it has the right 
to construct or set up, for the purpose of generating and con- 
ducting such electricity, on lands other than those specifically 
demised such buildings, machinery, poles, wires, and other ap- 
pliances as may be necessary to accomplish that end. 

Upon the showing made in the statement of facts submitted 
to us, we believe that neither of the parties to the Watson lease 
gave any thought, one way or the other, at the time of ita ex- 
ecution to the question of the use of the power of the water as it 
runs and falls in its natural channels for generating electricity. 
The issue really narrows itself to this, to wit, whether or not the 
language of the instrument on the subject of water is sufficiently 
broad to inelnde a grant of the power now claimed by the de- 
fendant. 

For the defense it is urged that under the power to enter upon 
the lands of the lessor and to erect “dams and other works,” it 
would be competent for the defendant to utilize the power of 
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the water on the banks of the stream as well as upon the de- 
mised Jands, and that dams are erected as well to enable one to 
use the power of the water as to divert the water for use else- 
where; and that since, as conceded by the plaintiff, defendant 
may under the lease generate electricity with the aid of the 
power of the water after the latter is conducted on to the de- 
mised premises, it follows that defendant equally has the right 
to make use of that same power at a higher elevation on lands 
other than those demised, the difference being one merely of the 
place of utilization. 


It is to be observed that the difference in place at once 
presents the distinction that, where the use is on the lands de- 
mised no question can arise as to the right of the lessee to erect 
upon the land such buildings, machinery, etc., as may be neces- 
sary to obtain the power, while, on the other hand, where the 
use is on land other than that demised by metes and bounds as 
above stated, the question of whether the lessee has been given 
by implication or otherwise the right to erect such structures, 
does arise. This right is not expressly extended in the instru- 
ment unless it be contained in the words “or other works.” The 
easement granted in aid of the right “to take and use” the water, 
is to “enter upon the lands of the lessors and construct such dams 
or other works as may be necessary in order to obtain and use 
such water,” and to “always have the right of way for and access 
to his piping, ditches, flumes and tramways over all the lessors’ 
lands.” No mention is made of poles, wires, or other machinery 
such as would be indispensable to the generating of electricity 
from the power in the water as it runs and falls in its natural 
channels and to the conducting of the electric current to the 
plantation below. No apt words are anywhere used in the in- 
strument to designate the grant of such a right. While the 
words, “or other works,” might possibly, if not otherwise re- 
stricted or explained by the language of the instrument, be broad 
enough to include such buildings, machinery, poles and wires, 
still that is not necessarily their meaning. On the contrary, we 
are of the opinion that that is not their correct construction in 
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this case, and that they were here intended to include piping, 
ditches, flumes and such other appliances, if any there are, as 
are necessary, proper or customary for the diversion of water. 
There are several expressions in the instrument under con- 
sideration that indicate this. The right granted is to “take and 
use” the water, and “for said purposes to enter upon the lands 
of the lessors and construct such dams or other works “as may 
be necessary in order to obtain and use” such water. Again, 
“And also that if the lessee shall think fit to take and use the 
water of the said Makaweli river before taking the water of the 
Koula river he shall be at liberty to do so, but if he shall do so 
he shall not take or use the water from the Koula river unless 
within six years after he shall have commenced making sugar 
on the demised premises;” * * “and that in any case 
the lessee will not enclose the demised lands before commencing 
the construction of one or the other main water leads; upon 
surrender of the lease, “the lessee shall be at liberty to remove 
from the demised premises all buildings and houses, mills and 
machinery, but not * any standing fences, wharf fix- 
tures or mooring buoys, flumes or water piping thereon;” 

*  * “And the lessee shall always have the right of 
way for and access to his piping, ditches, flumes and tramicays 
over all the lessors’ lands?“ * “And that the les- 
sors may have five watering places along the line of the lessee’s 
main water lead for watering the live stock of the lessors.” It 
is the diversion of the water for use on the demised lands below 
that is here intended and provided for, and not a use on the 
spot without diversion. 


If the power of the running and falling waters may of right 
be used by the lessees for generating electricity by the estab- 
lishment of machinery, ete., in the river bed or on the adjoining 
land, then this construction will lead to the result that other 
manufacturing establishments beneficial to the plantation may 
be similarly set up, as, or example, saw-mills and planing-mills 
driven by such power for preparing planks and other lumber for 
use in mill-buildings and other structures on the plantation be- 
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low; or even the sugar mill itself might be erected and main- 
tained at any water-fall in the stream, if it were deemed pro- 
fitable or desirable to do so. The principle is the same,—it 
would be a use of the same power, at the same place and for 
the permitted purposes. No such grant of the right to so use 
the lands not demised was contemplated or can be held to have 
been created by the language of the lease. 


No question is raised in this case as to the defendant’s right 
to use the granted water in any way it sees fit, after it has reach- 
ed the demised lands, provided only it is for the purposes named 
in the instrument. 

The main object of the lease was no doubt the establishment 
of a large sugar-cane plantation, and the granting of facilities 
which would tend to make the enterprise a success. At the 
same time, it is clearly apparent from a study of the lease that 
the lessors were extremely careful to make all possible reserva- 
tions and exceptions in their own favor, and this too in addition 
to the rent or direct compensation stated, which consists of a 
share of the product. “No rights outside of the demised prem- 
ises other than herein granted are hereby secured to the lessee,” 
they added. Just what agreement the parties would have en- 
tered into in regard to electricity had that subject been men- 
tioned or thought of, is altogether a matter of conjecture. The 
lessors may possibly have yielded to the lessee’s rights equivalent 
to those now claimed by the latter, but there is at least as much 
ground for believing that the right, if granted, would have been 
made subject to some restrictions and reservations. 

To the first question submitted, to wit, “whether or not the 
Hawaiian Sugar Company has the right, under said agreement 
marked Exhibit A” (being the lease to Watson) “to use all or 
such as it may require of the power of said stream” (meaning 
thereby the power of said stream as the water runs and falls 
therein on lands other than those demised) “during the term 
of its said agreement for the purpose of generating electricity to 
be used on its said plantation for its plantation purposes,” we 
answer that the Hawaiian Sugar Company has not such right. 
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To the second question submitted, to wit, “whether said Fred. 
J. Cross has the right to proceed and develop said water power 
under the terms of his said lease, we answer that Fred. J. 
Cross has suci right, subject, however, to all rights acquired by 
the Hawaiian Sugar Company through the lease to W. R. Wat- 
son. These rights of the Hawaiian Sugar Company include, in 
our opinion, the right to divert and use the water of the Koula 
river for the purposes stated in the Watson lease, and the right 
to so divert such water at any point in said river, even above 
such works as plaintiff may erect for the purpose of creating and 
developing electrical energy or power. 

Magoon ck Silliman, Kinney, Ballou & McClanahan and 
Robertson & Wilder for the plaintiff. 


F. M. Hatch, W. O. Smith and N. D. Mead for the de- 
fendant. 
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IN THE MATTER OF THE PRESENTATION OF RESO- 
LUTIONS ON THE DEATH OF THE LATE CHIEF 
JUSTICE JUDD. 


On Saturday, the 7th dav of July, 1900, the Supreme Court 
of the Territory of Hawaii was convened for the purpose of act- 
ing on the resolutions presented by the Bar Association in 
menory of the late Chief Justice Judd. On the bench were 
Chief Justice Hon. W. F. Frear and Associate Justices Hon. C. 
A. Galbraith and Hon. A. Perry. 


By Mr. Anprews. 


May it please the court: At the last regular meeting of the 
Bar Association a committee was appointed to draft and present 
resolutions of the universal grief of the bar on the death of the 
late Chief Justice; and as one of the committee I have been asked 
to present the following resolutions to this court. I move that 
they be spread upon the minutes of the court, and that a copy 
Le sent forthwith to the family of the late Chief Justice. 


RESOLUTIONS. 


Onr late Chief Justice of the Supreme Conrt, Albert Francis 
Judd, having been removed from us by untimely death on the 
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20th day of May, A. D. 1900, the Bar Association of the Ha- 
waiian Islands respectfully presents to the Supreme Court of the 
Territory of Hawaii, as a mark of respect, the following resolu- 
tions: 

Resolved, That by the death of our lamented Chief Justice 
this community has sustained a serious and deplorable loss; 

That as a jurist the deceased has always occupied a prominent 
place in the historv of the Hawaiian Islands; 

That his long service of twenty-six years as Justice and Chief 
Justice of our Supreme Court has shown him to have been a 
judge upright and capable, and of a disposition which gained 
for him the respect and affection of those with whom he was 
brought into contact; 

That as a fellow citizen he was justly appreciated for his 
honesty, purity of life and publie spirit. 

Requiescat in pace 
Paul. NEUMANN, 
L. ANDREWS, 
S. K. Ka-ne, 
Committee. 


By Hon. Paur NEUMANN. 


May it please your honors: Upon the decease of a member of 
the bar it has been customary to offer resolutions for the purpose, 
not merely of perpetuating the memory of the man on whose 
behalf they are drawn, but for the purpose of bringing to the 
notice of the court the decease of the member. With greater 
propriety should that custom be observed where death takes 
away a man who stood as high as did the late Chief Justice, not 
alone by reason of his position on the bench, but by reason of his 
good and great qualities, both as a judge and as a citizen of the 
commonwealth. 

It was mv inestimable privilege to have known the late Chief 
Justice Judd long and intimately. At one time my position 
as Attorney-General of the Kingdom of Hawaii created betweer 
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us closer relations than might otherwise have existed. It was 
during those three years that I first began to learn and appre- 
ciate his characteristics. 

Albert Francis Judd was a man of noble impulses, ripe in- 
telligence, and untiring energy. He has left the impression of 
those impulses, that intelligence and that energy upon the work 
which he performed while occupying the honorable and exalted 
place of a Justice of this Court. 

His urbanity, his Christian spirit, his benevolence and espe- 
cially his readiness to advise and help those who sought from him 
counsel and assistance have endeared his memory to myself 
and to hundreds of others who met him. 

To the young men in our profession he was always ready to 
give advice, to the bar he was affable, to the litigants he was just, 
and to the needy he was helpful. He filled the measure, as 
nearly as our imperfections permit. 

In his private and family life and as a citizen he was a bright 
example of probity and goodness, and yet, a man of determina- 
tion and positiveness, who, in exercising his duties as he under- 
stood them, scorned to compromise with wrong, with venality or 
with vice. 

The beneficial example of our friend’s life, labor and char- 
acter will live after him and remain a monument in his honor 
more enduring than the work of man. 

It is apparently a small but by no means a perfunctory tribute 
which we pay to the memory of our departed friend in submit- 
ting to you these resolutions; they express what the members of 
our Bar Association truly feel and are indicative of the esteem 
and affection which are shown in them. 

I beg to second the motion of our brother Andrews, that the 
resolutions which have been offered be spread upon the minutes 
of this Honorable Court, and that a copy of the same be trans- 
mitted by the Clerk to the family of the lace Chief Justice. 
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I wish to add my tribute to the honored dead. He held a 
‘distinguished office in this country for a period of more than 
twenty-five years. He filled that office faithfully and with con- 
scientiousness, with justice and impartiality. He held a dis- 
tinguished place in the community in which he lived as a citizen. 
with his influence always for what he believed made for the pub- 
lic weal. In private life he was a distinguished example. His 
family relations, which have not been spoken of as yet, were of 
the most lovely character. As a judge, as a eitizen, as a husband 
and a father, he deserved the honor of this community. I join 
in asking that the resolutions be spread upon the records of this 
sourt. 


By Mr. Ka-ne. 


May it please the court and members of the bar: 

This is not the first occasion on which we have met on the 
leath of a member of the bench and bar. It is not long since 
that we assembled on an occasion somewhat similar to this, the 
yeeasion of the death of one of the Justices of the Supreme 
Jourt. 

Death is something we cannot avoid. It comes to the high 
ind to the low alike, and when the call comes we have to respond. 
The call has come again and taken from us one held in high 
steem, and one who had, for so long taken an active part in the 
idministration of public affairs of this country. Chief Justice 
Tudd has oceupied a place upon the bench longer than any other 
ustice of this court. The late Chief Justice occupied the posi- 
jon during three different periods of Government. He held his 
office under the Monarchy for many years; afterwards during 
he term of the Provisional Government, and later under the 
Republic of Hawaii; and all of the time during which the Chief 
ſustice held the position there was nothing in his administration 
w conduct, or in the performance of his duties, which resulted 
o the injury of the country. Many and difficult questions arose 
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during his occupancy of office, many very important and difficult 
matters came before the court, matters affecting national ques- 
tions and race questions, questions involving the different nation- 
alities of this country, and these questions were met and decided 
without unnecessary delay, and justly decided. As far as the 
Hawaiians are concerzed they always came before Chief Justice 
Judd as they would come before a father. 

Chief Justice Judd was a man of remarkably strong character. 
Everything that he did, in the light in which he considered it his 
duty to do, it redounded not alone to the public benefit, but also 
enhanced the respect and the esteem in which he was held. I 
speak more feelingly about this because, outside of his qualities 
as a jurist and a citizen, he had a sociable disposition which drew 
to him those people who had the good fortune of getting into 
closer acquaintanceship; and not alone in that way, but his 
family life, his private life, as well as a citizen was such as to 
build for the late Chief Justice a monument far more enduring 
than could be done by work of man. Always affable to the bar, 
just to litigants, and, as has been said, ever ready to assist the 
younger members of the profession with his advice, he has filled 
the measure in as far as our imperfections will permit. It is per- 
baps a small but by no means perfunctory tribute we pay to his 
memory. 

The resolutions express everything the bar association feels, 
and it shows in what esteem and affection the late Chief Justice 
was held. 

I beg to second the motion of brother Andrews that the reso- 
lutions offered be spread upon the minutes of the court, and the 
Clerk instructed to send a copy of them to the family of our late 
Chief Justice. 


By Mr. Kavtvxov. 


If the court please: As I stand here today on this occasion 
the life and the work of the late Chief Justice Judd spreads 
itself out before my mind. I stand before this court and the 
brothers of the bar with sorrow this day, and with deep regret 


432 APPENDIX. 


at having lost our distinguished friend. ‘The Chief Justice sat 
upon the bench of this court during a long period, for more than 
a quarter of a century, and through periods of great importance 
tc this country. He always administered his duties with justice 
and with equity and courage. I feel that I am safe in saying 
that of the members of the bar gathered here today the great 
majority of them, whether foreigners or Hawaiians, are under 
obligations to the late Chief Justice. It is a matter of grief and 
sorrow for us to be here on this day to pay our tribute to our 
distinguished friend who has gone from us. 

We, the Hawaiian members of the bar, are under special obli- 
gations to the late Chief Justice. He was indeed a father to us 
all, We could at all times go to him as children to a father for 
advice and instruction. His attitude in his work not alone in 
court but for the welfare of the people generally, and his Chris- 
tian life and conduct, is known to all. 

My own personal acquaintance with the late Chief Justice be- 
gen in May, 1874, at the time the Law School was established, 
over which he and Justice Harris presided or assisted, and from 
that came as attorneys, or as Hawaiians, in high or low position, 
they always would and always could come to him as one to a 
father. 

I also wish to add my voice in seconding the resolutions pre- 
sented, 


By Hon. W. O. Surrn. 


With the exception of perhaps two or three my acquaintance 
with the Chief Justices of the Supreme Court dates back fur- 
ther than that of most members of the bar. First there was Jus- 
tice Lee, then Allen, following him Harris, and later Chief Jus- 
tice Judd. Since the organization of the court, nearly sixty years 
ago, there have been four Chief Justices, and a number of asso- 
ciate Justices. 

I feel that we are here to-day not so much in sorrow and grief 
as to do honor to the memory of our friend. who has gone from 
us. His has been an honorable record. It may be said that the 
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Supreme Court of these Islands, from the first, has been an 
honor and a credit to this country, and has been respected abroad. 
Its influence and power have been greater perhaps than most of 
us realize in shaping the destinies of this country. I wish to 
offer my tribute of respect and honor to the late Chief Justice. 
He performed his duties to the best of his ability, at all times 
maintaining the honor and dignity of this court. It has been a 
court of law and justice. It has been a court above reproach, 
and always respected by the various governments under the dif- 
ferent forms of government we have had, respected by the peo- 
ple both Hawaiians and foreigners. It has had the respect of 
the great powers that have had representation here. Its deci- 
sions have ever been respected. Nothing is perfect. We are all 
fallible, but, the record of the Supreme Court has heen an honor- 
able record, and a great deal of credit is due to the late Chief 
Justice who presided over the court during all of these years; 
and I trust, and we all hope ard believe, that that high standard 
of integrity and justice will ever be maintained in the future as 
has been maintained in the past. 


By Mn. H Aron. 


If the court please: We all regret extremely the untimely 
passing of the late Chief Justice. It is the universal feeling of the 
bar that it is something almost in the nature of a publie calamity 
that now, as the court is entering on a new stage of existence 
when so many new and novel questions will be presented to it for 
decision, we have lost the experience of him whose life was passed 
st this bar, and who was so full of the traditions of the land. But, 
certainly his life work will live after him, and though the court 
will not have the henefit of his experience and knowledge, it will 
have the memory of his career, and of his methods in approach- 
ing the questions which come before it, and his life will live after 
him here on the bench for a long time to come. We all respected 
his talents and untiring industry and energy, which he devoted 
to the duties of his position. The one quality which stands out 
above all others in his life is his kindness of heart. After an 

QR 
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acquaintanceship of over twenty years I desire to bear testimony 
that never, during that time, do I remember of an instance when 
he, on the bench, has lost sight of that quality which pervaded his 
whole nature. We shall always remember him with respect and 
affection. 


By Mn. HANEEV. 


I would not arise on this occasion, there being nearly all of 
the members of the bar immediately acquainted with the deceas- 
ed Chief Justice, except that I as a comparatively new member 
of the Hawaiian bar may have been able to have caught what the 
public opinion of him was from that rule which the most of us, 
as lawyers, take to be a very correct guide: that is, what his 
neighbors say of him. 

All through History there have been men whose intellectual 
weight has swept through the world and left the impress of 
genius. There are those who, in particular departments of life, 
have excelled their fellows and their fame rests eternal in the 
temple, cold and grand. 

Around them and their graves chere are no tender recollec- 
tions. But to-day, if I caught aright the sentiments of this com- 
munity as expressed, and the opinions of this bar, ‘we speak of a 
man who not only had the mental attributes qualifying him to 
fill the highest position within the gift of a people, but purity of 
character that forever endeared him to the people and placed his 
memory where not only the tears of sorrow of his family fall 
upon his grave, but, the bar who knew him in a professional way, 
the community who knew him in his domestic and private life 
will carry for him into the future the assured prominence of a 
great and good man. 

I believe it was Victor Hugo, in depicting the entrance of the 
thief into the chamber, spoke of the great beauty of the face of 
a good man while in slumber; and I believe that the highest 
tribute that can be given to the deceased Chief Justice, and that 
is given throughout this community, is that he was a good man, 
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a conscientious man, and one whose character deserves the 
emulation of his fellow citizens surviving him. 

Every man, no matter what his station in life, is fallible, but, 
when you come to view his life after he has crossed the threshold 
and passed into the Great Beyond, in figuring out the estimation 
his character has with his fellow men, the sum total of all, 
intellectual, moral and social, is was he a good man? There is 
no question of doubt but what every heart that speaks to-day 
throughout these Islands, that knew the distinguished Chief Jus- 
tice in his lifetime, personally or by reputation, places upon his 
grave a wreath that will endure through all the future. He 
needs no eulogy. He lives in the heart of every man. 

Let us note, I beseech you, that in the turmoil of this life, and 
all of the excitements of professional contraversy and labor, after 
all, when we have done with this existence, the perpetuation of 
our character will depend upon our having been good men. 
Many of us can approach it only, many of us fail in what we 
should do, and therefore, when I, a comparative stranger in this 
community, recognize the sentiment prevalent throughout the 
Islands, and so aptly expressed by the universal attitude of the 
Bar Association and all of the members of the bar of these Isl- 
ands, I feel that we stand here to-day and teach ourselves, from 
the life of him who has departed, that everything to live for can 
be found in the memory he leaves behind, and that when we go 
from this room we do so feeling that a man has departed whose 
life, taken all in all, was such as we may be proud to emulate so 
far as it may lay within our power. 


By T. McCants Stewart, Esq. 


May it please the court: Were I to follow my mind, I would 
not speak; but following the promptings of my heart, I arise to 
lay my tribute of respect upon the new made grave of our de- 
parted Chief Justice. When I came to these Islands in Novem- 
ber, 1898, I brought a letter of introduction to him from a rela- 
tive, one of my best New York friends. Only three or four 
months previous to my arrival here, I had been honored with the 
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touch of the hand of the Lord Chief Justice of England. I 
reached him after passing through bailiffs without number. I 
came here direct from the presence of the Chief Justice of the 
Appellate Division of the Supreme Court of New York. I reach- 
ed him through an officer, and then through a secretary. On 
meeting them, the greetings of both of the Chief Justices were 
cordial and hearty; but I do not think, as I recall my experience, 
that, for a single moment, I ever got over the feeling, that I was 
in the presence of a judge. When I came here to the late Chief 
Justice, no bailiff barred the way; no secretary took my card for 
an introduction. But without ceremony, and without let or 
hindrance, I immediately passed into the presence of a man, who 
received me with cordiality; and who, during the entire inter- 
view, treated me with such urbanity that, within a moment after 
1 had met him, I forgot that I was in the presence of the Chief 
Justice of the Republic of Hawaii, and felt only that I was in 
the presence of a noble man and a splendid gentleman. 

I cannot praise him, because it would not be becoming in me 
to do so. I cannot lay such tributes of respect upon his bier as 
can other members of the bar, because I had enjoyed only a brief 
acquaintance with him. But I remember this incident, and it 
tends to illustrate his character: I went into his room after a 
lengthy argument in connection with the Chinese cases (the 
proceedings instituted to exclude those Chinese, who on their 
visit to China, had taken passes, and felt that they were entitled 
to return to Hawaii under them). Immediately upon entering 
he said, “What do you think of it?’ I was surprised by the 
question, and made no reply. Suddenly, bringing his fist down 
upon his table, he said, with an expression of indignation I shall 
never forget: “To erclude them would be rank tyranny.” He 
was evidently in sympathy with “the under dog in the fight.” 

J am not surprised that those who knew him best lay tributes 
on his bier to the effect, that he was as a judge always con- 
scientious. J am sure, that, although limited in experience, I can 
sav that he was always painstaking and laborious, and that no 
greater eulogy can be pronounced than this, that those who know 
him best bear testimony, that his decisions were the decisions 
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of a conscientious, an upright and a just judge, whose head and 
whose heart united in the conclusions reached by him. 

One of the most striking chapters in the Bible declares: “And 
all the days that Adam lived were nine hundred and thirty years; 
and he died. And all the days of Seth were nine hundred and 
twelve years; and he died. And all the days of Enos were nine 
hundred and five years; and he died. And all the days of Cainaan 
were nine hundred and ten years; and he died. And all the days 
of Methuselah were nine hundred sixty and nine years; and he 
died. 

We are thus forcibly reminded that the grave is the end of all 
contention for power, the end of all contention for learning, the 
end of all contention for wealth. 


“The boast of heraldry, the pomp of power, 
And all that beauty, all that wealth e’er gave, 
Await alike the inevitable hour, 

The path of glory leads but to the grave.” 


Happy is the man, who, like our late Chief Justice, leaves 
such footprints on the sands of time that succeeding generations 
are safe in following them. 

I desire to make a part of my address, and to spread upon the 
records of this Court a sweet poetic tribute from Mary Dilling- 
ham Frear to the late Chief Justice, which I am sure bespeaks 
the sentiments of the bar, and which is doubtless the epitaph, 
inscribed by a wide circle of affectionate friends upon the monu- 
ment erected in their hearts. 


“In grief we gave to elemental dust 
And silence of the grave, 

The form of one whom men accounted just, 
Unselfish, brave. 
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“No need had he for shows of human pride, 
For pomp of church or state; 

An unforgetting people, when he died, 
Proclaimed him great. 


“Not his a greatness flung from Fortune's palm, 
Nor blown from lips of Fame; 

But myriad hearts, attuned to grateful psalm, 
Now laud his name. 


“Great in his love of country, home and God, 
In toil for trui. and right 

See, shining on the footsteps, where he trod, 
Celestial light!” 


By Cuter Justice FREAR. 


Seldom have this bench and bar been called upon to mourn 
the loss of a Chief Justice. During the half century and more 
of the existence of the court there have been but four Chief Jus- 
tices—Lee, Allen, Harris, Judd—names distinguished in the his- 
tory of Hawaii—men who have impressed their stamp upon the 
government and life of this people as but few others have. 

The late Chief Justice Albert Francis Judd was born in this 
city, January 7, 1838. Here he received his early education at 
the Royal School and at Oahu College. In 1862 he was grad- 
uated from Yale University with the degree of Batchelor of Arts, 
and in 1864 from Harvard University with the degree of 
Batchelor of Laws. In 1897 the honorary degree of Doctor of 
Laws was conferred upon him by Yale University. 

On January 13, 1873, he became Attorney-General of Ha- 
wali. The following year, February 18, 1874, he was appointed 
Second Associate Justice of the Supreme Court: three years 
later, February 1, 1877, First Associate Justice; and on Novem- 
ber 5, 1881, he became Chief Justice and continued such until 
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his death, May 20, 1900. Thus he held high office under three 
sovereigns of the Kingdom, under the Provisional Government, 
under the Republic, and, after the annexation of Hawaii to the 
United States, almost until the establishment of Territorial Gov- 
ernment. His term of service as a member of this court extended 
over a period of more than twenty-six years—the longest in the 
history of the Court. His decisions are found in ten of the twelve 
volumes of Hawaiian Reports. 

Those of us who have been associated with him upon the bench 
have found him an industrious and rapid worker, open-minded 
and possessed of a keen natural sense of justice. It has been a 
pleasure to work with him. 

His integrity and impartiality have never been questioned. 
Though at times adversely criticised, as all must expect to be, he 
never hesitated to act according to his convictions, be the result 
what it might. 

He was not merely an honorable man and upright judge. He 
was more. His pleasure consisted largely in the thought and 
realization of the good he could accomplish in the world. He 
lived for his home, his country, and his God, not for self. 

His home life approached unusually near the ideal—in the 
ties of affection and sympathy that bound together the members 
of his large family. 

He took a deep interest in the right administration of all de- 
partments of the government and ever exerted his influence, at 
times under trying circumstances, for the maintenance of purity 
and righteousness in the several departments. In this he worth- 
ily succeeded his distinguished father who had done so much for 
the organization and perpetuation of constitutional government 
in Hawaii. 

He was deeply interested in all movements that tended to 
elevate the higher life of the people. Much of his time and 
strength was given in financially unremunerative work as an 
officer of various religious and educational institutions, such as 
the Hawaiian Board of Missions, Oahu College and the Central 
Union Church. 
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All classes of the community will miss him but most of all the 
native Hawaiians. Few, perhaps, know how constantly he was 
besieged by these people for advice and assistance, and how un- 
selfishly he responded. He understood the Hawaiians, knew 
their language, their modes of thought, their hearts’ feelings. 
He loved them and sympathized with them. They loved and 
trusted him. Those to whom the Hawaiians can go as they could 
go to him in their trials and perplexities have for the most part 
passed away. Even in his recent illness he carried them upon 
his heart. After he had tendered his resignation as Chief Jus- 
tice, he replied to the suggestion that he might resume the prac- 
tice of the law, that he wished to spend the remainder of his life 
in labor for the Hawaiians. IIlness and the hand of death de- 
feated this purpose. 

He was a good man and true, faithful and sincere. He has 
gone to his reward and has left us a memory that will not soon 
fade. 

The late Chief Justice has passed away with the old order of 
things. A new era has been ushered in. May we, to whose care 
it is committed, be animated by the same disinterested spirit of 
kindliness, faithfulness and unswerving integrity which has been 
so nobly exemplified by our illustrious predecessors. 

Let the resolutions presented on behalf of the bar be spread 
upon the minutes of the Court. 


APPENDIX B. 


RULES OF THE SUPREME COURT. 


1. Calendar. 


The plaintiff in error or appeltant shall notify the clerk when 
all requirements for placing a case upon the calendar have been 
complied with. 

If the plaintiff in error or appellant shall fail to observe this 
rule within ten days after such requirements have been complied 
with, the defendant in error or appellee may so notify the clerk. 

Upon receiving such notice the clerk shal] enter the case upon 
the calendar. 

If such notice is given before all such requirements have been 
complied with, the case will be stricken from the calendar. 

No case shall be placed on the calendar after the opening of 
the term except by special permission of the court. 

Motions will be heard on the opening day of the term after the 
calling of the calendar. 


2. Briefs. 


Briefs shall be filed within five days after oral argument and 
within ten days after submission without oral argument, unless 
further time is allowed by the court. On failure of the plaintiff 
in error or appellant to comply with this rule, the case or appeal 
may be dismissed. 


3. Order of Argument. 


The plaintiff or appellant in this court shall be entitled to open 
ard conclude the argument of the case. But when there are 
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¢.oss-appeals they shall be argued together as one case, and the 
plaintiff in the court below shall be entitled to open and conclude 
the argument. 


4. Transcripts of Evidence. 


A suitable book shall be kept in the office of the Clerk of the 
Supreme Court in which any party, in person or by attorney, de- 
siring for use on appeal or exceptions a transcript of the notes 
of evidence taken by a court stenographer in any case, may, after 
verdict or decision, enter his name, the name of the party he rep- 
resents, the title of the case, the date of entry, and the name of 
the stenographer. 

The clerk shall forthwith give notice of such entry to the 
stenographer who took the notes of evidence in the case. 

The stenographer shall make and furnish the transcript in the 
order of such notice unless otherwise directed by a Justice of the 
Supreme Court or a Judge of a Circuit Court. 

In cases in which the stenographer is entitled to payment for 
such transcript, he may within five days after receiving such 
notice request in writing the party or his attorney, who made the 
entry, to deposit cash, or furnish security, within ten days after 
such request, sufficient to cover the cost of such transcript, and 
unless such request is complied with within such time, such entry 
and notice will be of no effect. 

In case a party, in person or by attorney, desires to make or 
procure a transcript or copy of the evidence without the aid of 
the court stenographer for use on appeal or exceptions, he shall 
obtain from a Circuit Judge leave to file within a specified time 
such transcript or copy. 

Unless such entry is made or such leave is obtained within ten 
days after the filing of the notice of appeal or bill of exceptions, 
no such transcript or copy of evidence will be considered by the 
Supreme Court upon such appeal or exceptions. 
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5. Appeals from District Magistrates. 


District Magistrates in all cases in which appeals have been 
taken and perfected from them to the Supreme Court, shall for- 
ward without delay to the Clerk of the Supreme Court a cer- 
tificate of appeal, stating the nature of the action, the decision 
made, and the points of law upon which the appeal is taken; also, 
the original summons or warrant, all vouchers and exhibits filed, 
and a transcript of the testimony; also, all costs paid by either 
party to the action, with a clear and itemized statement showing 
by whom, and the purpose for which, each amount is paid, keep- 
ing back nothing but statutory fees and mileage, and stating ex- 
plicitly what is kept back. 


6. Motions. 


All motions shall be in writing, and shall be served on the 
opposite party not less than forty-eight hours prior to hearing 
unless the court otherwise orders. No facts will be considered 
unless appearing upon the record or verified by affidavit. 


7. Costs. 


Attorneys shall be liable for costs of court incurred by their 
respective clients. 


8. Bonds for Costs. 


Bonds for costs on appeals or exceptions to the Supreme Court 
shall be made to the Clerk of the Judiciary Department, filed in 
the court in which the appeal or exception is taken and for- 
warded by such court to the Supreme Court. 


9. Remittitur. 


When a case is remanded to the lower court, an order to be 
signed by the clerk, remitting the cause, must be prepared and 
presented by counsel of the prevailing party within ten days after 
receiving notice of the decision. 
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10. Papers upon Remittitur. 


Upon a remittitur, the bill of exceptions, notice of appeal, de- 
cision of the court, briefs of counsel, and all original papers filed 
in the Bupreme Court, shall unless otherwise directed by the 
court, be kept in the files of the Supreme Court. The other 
papers shall be returned to the lower court. 


11. Rehearing. 


A petition for rehearing may be presented only within thirty 
days after the filing of the opinion and shall briefly and distinctly 
state its grounds. 


12. Defense of Title in District Courts. 


Whenever, in the District Courts, in defense of an action of 
trespass, or a suit for the summary possession of land, or any other 
action, the defendant shall plead to the jurisdiction in effect that 
the suit is a real action, or one in which the title to real estate is 
involved, such plea shall not be received by the court, unless ac- 
companied by an affidavit of the defendant, or his attorney, set- 
ting forth the source, nature and extent of the title claimed by 
defendant to the land in question, and such further particulars as. 
shall fully apprise the court of the nature of defendant’s claim. 


13. Papers. 


No paper shall be taken from the files of the court except by 
permission of the court or a justice thereof. 


14. Library. 


No book, pamphlet or magazine shall be taken from the 
Library of the Supreme Court (except for use in the Supreme 
Court or in the Circuit Court of the First Circuit) without the 
permission of a Justice of the Supreme Court or a Judge of the 
said Circuit Court. 
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15. Admission to the Bar. 


Applications for admission to the Bar of the Supreme Court, 
or of the lower courts, shall be by petition in the applicant’s 
handwriting, setting forth his age, birthplace, nationality, last 
place of residence, and the character and term of his study. 
Sufficient certificates of the applicant’s good moral character, and, 
if he be a member of the Bar of any other court, the certificate 
of his admission to such Bar, shall accompany the application. 


The foregoing rules are hereby prescribed, to take effect 
November 1, 1900, and supersede all others previously made 
except those relating to grand juries. 

By the Court: 


Henry Smiru, 
October 6, 1900. Clerk. 
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RULES PRESCRIBED BY THE SUPREME COURT 
RELATING TO GRAND JURIES. 


1. When Required. 


“No person shall be held to answer for a capital, or otherwise 
infamous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war or. public danger.” 
U.S. Const., Amend., Art. 5. 


2. How Drawn. 


“Until otherwise provided by the legislature of the Territory, 
grand juries may be drawn in the manner provided by the Ha- 
waiian statutes for drawing petty juries.” Org. Act, Sec. 83. 


3. Qualifications of Jurors. 


“No person who is not a male citizen of the United States and 
twenty-one years of age and who cannot understandingly speak, 
read and write the English language shall be a qualified juror or 
grand juror in the Territory of Hawaii,” “and all juries shall 
hereafter be constituted without reference to the race or place of 
nativity of the jurors.” Org. Act, Sec. 83. 


4. Number of Jurors. 


“The number of grand jurors in each circuit shall be not less 
than thirteen” nor more than twenty-three. See Org. Act, 
Sec. 83. 
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5. Sessions. 


“Until otherwise provided by the legislature of the Territory, 
grand juries * * * shall sit at such times as the circuit judges 
of the respective circuits shall direct.” Org. Act, Sec. 83. 


6. Challenges. 


Before the grand jury retires, the prosecuting officer or any 
person held to answer a charge for a criminal offense, may chal- 
lenge the panel or an individual juror, for cause to be assigned to 
the court. All such challenges shall be tried and determined by 
the court. 


7. Foreman. 


From the persons summoned to serve as grand jurors and ap- 
pearing, the court shall appoint a foreman, and may remove him 


for cause. The court may appoint another foreman when the 
necessity arises. 


8. Oath of Grand Jurors. 


Substantially the following oath shall be administered to the 
grand jurors: 

“You, and each of you, do solemnly swear [or affirm] that 
you will diligently inquire, and true presentment make, of all 
such matters and things as shall be given you in charge, or shall 
otherwise come to your knowledge touching this present servicc; 
that you will present no one through envy, hatred, or malice, nor 
leave any one unpresented through fear, favor, affection, gain, 
reward or hope therefor, but will present all things truly as they 
come to your knowledge, according to the best of your under- 


standing; and that you will keep secret the proceedings had be- 
fore you.” 


9. Charge of the Court. 


The grand jury, being impanelled and sworn, shall be charged 
by the court. In doing so, the court shall give them such infor- 
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mation as it may deem proper as to their duties and as to the law 
pertaining to such cases as may come before them. The court 
may further charge the jury when the necessity arises. 


10. Officer in Attendance. 


The court may appoint an officer to attend upon the grand 
jury. 


* 


11. Retirement of the Grand Jury. 


The grand jury shall then retire to a private room and inquire 
into the offenses cognizable by them. 


12. Clerk. 


The grand jury may appoint one of their number to be their 
clerk, to preserve minutes of the proceedings before them, which 
minutes shall be delivered to the prosecuting officer, when so 
directed by the grand jury. 


13. Subpoena of Witnesses. 


“The several circuit courts may subpoena witnesses to appear 
before the grand jury in like manner as they subpoena witnesses 
to appear before their respective courts.” Org. Act, Sec. 83. 


14. Swearing Witnesses. 


Witnesses appearing before the grand jury may be sworn in 
open court or by the foreman of the grand jury, or, in his ab- 
sence, by any member thereof. 

The oath or affirmation may be substantially as follows: 

“You do solemnly swear [or affirm] that the evidence which 
you shall give before the grand jury shall be the truth, the whole 
truth, and nothing but the truth.” 


15. Presence of Others with Jurors. 


The prosecuting officer or any member of the grand jury may 
interiogate witnesses before the grand jury. The prosecuting 
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officer shall advise the grand jury in regard to the law of the 
cases that come before them, and draw the indictments. 

An interpreter may be present at the examination of witnesses 
before the grand jury. 

Except the prosecuting officer, interpreter, and witnesses under 
examination, no person shall be permitted to be present during 
the sessions of the grand jury. 

No person except the members of the grand jury shall be per- 
mitted to be present during the expression of their opinions, or 
the giving of their votes. 


16. Twelve Grand Jurors to Concur. 


No indictment shall be found, nor shall any presentment be 
made, without the concurrence of at least twelve grand jurors. 


17. Indorsement by Foreman and Prosecuting Officer. 


An indictment when found shall be indorsed, “A true bill,“ 
and such indorsement shall be signed by the foreman. An in- 
dictment shall be indorsed also by the prosecuting officer. A pre- 
sentment, when made, shall be signed by the foreman. 


18, Presenting and Filing. 


Indictments or presentments, when found, shall be presented 
by the foreman, in the presence of the other grand jurors, to the 
Court, and shall there be filed; but such as are found for a felony 
against any person not in custody or under recognizance, shall not 
be open to the inspection of any person except the prosecuting 
officer, until the defendant therein shall have been arrested. 


The foregoing rules relating to grand juries are hereby pre- 
scribed. 
By the Court: 


Henry SMITH, 
Clerk. 
Honolulu, Territory of Hawaii, July 5, 1900. 
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ABATEMENT. 


Death of one of the two contracting parties, effect upon the con- 
tract. Paris v. Greig, 282. 
ACTION. 


Action for breach of covenant and for tort cannot be joined in 
the same declaration. Hong Kim v. Hapai, 185. 


ADMINISTRATORS, see PROBATE. 
ADVERSE POSSESSION, “ EJECTMENT, LAND. 
AGENCY. 


Powers conferring agency are construed most strongly against 
the grantor of the power if the grant is ambiguous. H. 4. Co r. 
Norris, 229. 

Whether power to sell confers the power to contract to sell de- 
pends upon the circumstances of the case. Ibid. 

Power to sell authorizes a sale for cash only. Ibid. 

A party dealing with an agent is bound to inquire into the scope 
of the agent’s authority. Ibid. 

Estoppel of principal to deny the authority of agent. Ibid. 
Execution of an instrument by attorney in fact. Brown r. Men- 
donca, 249. 


AGREED FACTS, see SUBMISSION. 
AMENDMENT. 


Should be allowed in a suit in equity where the bill does not con- 
tain sufficient allegations to maintain guit. Ahmi v. Ashford, 12. 
A distict magistrate should allow amendment of record which 
shows clerical error. Ahoy v. Scott, 348. 

ANNEXATION, see CONSTITUTIONAL LAW, REGISTRY OF VES- 
SELS. 


APPEAL. 


A plaintiff who recovers judgment in the district court and appeals 

must recover at least one-fifth more than his former recovery or 

pay costs. Scott v. Apau, 157. 

The statutory provision for the filing of notice of appeal within 

five days may be waived by stipulation. Est. of Kamakala, 262. 
ARBITRATION. 


In regard to price to be paid under contract. Paris v. Greig, 280. 
Courts will not enforce. Ibid. 
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ARGUMENT TO JURY. 
See Porter r. Haw. P. P. Co., 92. 

ASSUMPSIT. 
Cannot be maintained by one partner against another until after 
accounting. Fernandez v. Camara, 183. 
Will not He against a man at the suit of a woman, who has lived 
unlawfully with him, to recover money contributed to a joint busi- 
ness enterprise. Ibid. 
Allegation in a declaration to foreclose lien. Hopper v. Lincoln, 352. 
See also CONTRACT. 

ATTORNEY-GENERAL. 
Supreme Court has no authority to pass upon the official acts of 
the Attorney-General. In re Cooper, 124. 

ATTORNEYS. 


Liability for the costs of court. Watbulant v. Carter, 83. 
New trial granted on account of improper conduct of attorney in 
argument to jury. Porter v. Haw. P. P. Co., 92. 
Charges against an attorney for misconduct not sustained. in 
re Cooper, 124. 

ATTORNEY’S FEES. 


Attorney’s fees in an action of assumpsit are not allowed where 
the summons is quashed. Ahoy v. Scott, 348. 
BILL OF REVIVOR. 
Aldrich v. Hassinger, 8. 
BOND. 
It is not necessary for the plaintiff to exhaust his remedy against 
principal before bringing against surety. Stanley v. Akoi, 344. 
Requisites for declaration on bond. Ibid. 
BRIEFS. 
The Supreme Court will not consider a brief unless it is prepared 
for and filed in the Supreme Court. Lazarus v. Lazarus, 369. 
BROKERS, see AGENCY. 
CASES, IN THE HAWAIIAN REPORTS, APPROVED, CITED, DIS- 
TINGUISHED OR REVERSED. 
Aldrich v. Hassinger, XI., 682: Aldrich v. Hassinger, 9. 
Allen & Robinson v. Redward, X., 151: Allen v. Lincoln, 367. 
Aylett v. Keaweamahi, VIII., 320: Kapule v. Mokuhiwa, 18. 
Bowler v. McIntyre, IX., 306: Pac. H. Co. v. Lincoln, 359. 
Bradley v. Thurston, VII., 523: Tai Kee v. Min. Int., 165; Ottmann v. 
Young, 305. 
Brown v. Brown, XI., 47: Mouritz v. Lewis, 22. 
Burrows v. Paaluhi, IV., 48: Foster v. Kaneohe R. Co., 364. 
Cartwright v. Widemann, IX., 693: Carter v. Wing Chong Wai Co., 294. 
Carter v. Carter, X., 693: Buckley v. Monsarrat, 270. 
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CASES IN THE HAWAIIAN REPORTS, APPROVED, CITED DIS- 
TINGUISHED, OR REVERSED. 

Coleman v. Coleman, V., 300: Est. of Kamakala, 264. 

Coolidge v. Puaaiki, III., 814: Honomu S. Co. v. Sayewiz, 99. 

Dowsett v. Maukeala, X., 166: Koloa S. Co. v. Brown, 146. 

Est. of Lazarus, XI., 379: Est. of Kamakala, 264. 

Goo Kim v. Holt, X., 660: H. C. & S. Co. v. K. R. R. Co., 87 

Hale v. Maikai, XII., 178: Carter v. Wing Chong Wai Co., 295. 

Harrison v. Marks, XI., 506: Carter v. Wing Chong Wal Co., 296. 

Haw. Star v. Saylor, XII., 64: H. S. Co. v. Sayewiz, 98. 

Hayselden v. Wahineaea, X., 10: H. C. & S. Co. v. K. R. R. Co., 87. 

Hemen v. Kamakaia, X., 551: Mouritz v. Lewis, 22; Ninla v. Wilder, 116. 

Henrique v. Paris, X., 408: Carter v. Wing Chong Wai Co., 298. 

Hop Sing Co. v. Kam On, VII., 144: Carter v. Wing Chong Wai Co., 294. 

Kahoiwai v. Limaeu, X., 507: Ahmi v. Ashford, 13. 

Kamohai v. Kahele, III., 550: H. C. & S. Co. v. K. R. R. Co., 87. 

Kanahele v. Wakefield, XI., 259: Waikulani v. Carter, 84. 

Kela v. Pahuilima, V., 525: H. C. & S. Co. v. K. R. R. Co., 87. 

King v. Ah Har, VII., 317: Rep. v. Yamane, 219. 

Kualana v. Young Young, IX., 225: Carter v. Wing Chong Wai Co., 295. 

Liena y. Pahau, IV., 475: Carter v. Wing Chong Wai Co., 296. 

Lui v. Kaleikini, X., 391: Foster v. K. R. Co., 364. 

Magoon v. Afong, X., 340: Foster v. K. R. Co., 366. 

Mahoe v. Puka, IV., 485: Foster v. K. R. Co., 364. 

Makea v. Nalua, IV., 226: Hale v. Maikai, 182. 

Mossman v. Govt., X., 421: Ninia v. Wilder, 118: Rooke v. Queen's Hos- 
pital, 380. 

Nahaolelua v. Kaaahu, X., 18: Carter v. Wing Chong Wai Co., 302: H. 
C. & S. Co. v. K. R. R., 87. 

Oahu L. & B. Co. v. Ah Yok, XI., 418: Carter v. Wing Chong Wei Co., 295, 

Opunui v. Kauhi, VIII., 649: Kapule v. Mokuhiwa, 18. 

Peacock v. Rep., XII., 27: H. S. Co. v. Sayewiz, 98: Rep. v. Edwards, 56. 

Peterson v. Lazarus, VII., 129: Butterfleld v. Bon, 341. 

Queen v. Costa, VIII., 552: Bush v. Rep., 336. 

Rep. v. Edwards, XI., 571, XII., 55: Rep. v. Yamane, 191, 218; H. S. Co. 
v. Sayewiz, 98. 

Rep. v. Kapea, XI., 293: Rep. v. Yamane, 227. 

Rep. v. Lee Yick, X., 135: Rep. v. Ah Yee, 172. 

Rep. v. Parsons, X., 601: Re Fernandez, 122. 

Rep. v. Radin, XI., 802: Rep. v. Awai, 177. 

Re Fernandez, XII., 120: Rep. v. Palea, 160. 

Re Jones, III., 240: Rep. v. Yamane, 221. 


Re Matsuji, IX., 402: Re Fernandez, 121. 
Re Tatsu, X., 701: Tai Kee v. Min. Int., 168. 


Rep. v. Tsunikichi, XI., 341: Rep. v. Yamane, 200, 217. 
Spooner v. Rice, IX., 427: Est. v. Kamakala, 264. 

Tai Kee v. Min. Int., XI., 57: Tai Kee v. Min. Int., 164. 
Thurston v. Allen, VIII., 392: Rooke v. Queen's Hospital, 389, 390. 
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CASES, IN THE HAWAIIAN REPORTS, APPROVED, CITED, DIS- 
TINGUISHED, OR REVERSED. 
Un Wong v. Kan Chu, V., 225: Canter v. Wing Chong Wai Co., 295; 
Hale v. Maikai, 182. 
Waiaha v. Naholowaa, VI., 271: H. C. & S. Co. v. K. R. R. Co., 87 
CHILDREN. 


Use of the word as word of limitation or of purchase. Rooke v. 
Queen’s Hospital, 380. 
Meaning issue. Ibid, 382. 

COLLATERAL ATTACK. 


A decree of a probate court which declares a spendthrift guardian- 
ship cannot be reviewed in a subsequent petition for the removal 
of the guardian. In re Kapukini, 22. 


CONFLICT OF LAWS. 


The law of marriage is governed by the Jaw of the place where the 
marriage status begins. Rep. v. Li Chee, 329. 


CONSTITUTIONAL LAW. 


Constitution of the U. S. was not in force in the Hawaiian Islands 
during the period which followed annexation and which preceded 
the passage of the Territorial Act. Peacock v. Rep., 27. 

Transfer of sovereignty did not take place until Aug. 12, 1898. 
Ibid. 

Customs duties collected under the Hawaiian law after Annexation 
but before the enactment of the Territorial Act were lawfully 
collected. Peacock v. Rep., 34. 

Application of U. S. Constitution and laws to the Hawaiian Isl- 
ands. Edwards v. Rep., 55. 

The Constitution of the U. S. was not a part of the Hawaiian law 
until made such by the Territorial Act. H. 8. Co. v. Sayewiz. 
Validity of a statute which requires the defendant in a criminal 
case to prove his own innocence. Re Fernandez, 120. 

Section 370 of the Penal Laws of 1897 is not contrary to the sec- 
tion of the Constitution which provides that each law shall em- 
brace but one subject which shall be expressed in the title. Ke 
Fernandez, 120. 

Law providing for the license of theaters is not unconstitutional. 
Desky v. Minister of Interior, 138. 

Statute providing that lioenses for lodging houses may be refused 
if the Executive Council believe that the applicant is not a 
suitable person is unconstitutional for the reason that it subjects 
the exercise of constitutional rights to the arbitrary discretion of 
the Executive Council. Tai Kee v. Min. Int., 164. 

Right to meet witnesses face to face does not include the right 
to have the evidence interpreted to the defendant when he has 
counsel who understands the evidence in the language in which it 
is given. Rep. v. Yamane, 189. 
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CONSTITUTIONAL LAW. 


The statute which provides against granting a liquor license with- 
in two miles of the saloon of another licensee does not violate the 
section of the constitution providing for uniform legislation. 
Ottmann v. Young, 306. 
The statute making libel of two degrees is not unconstitutional. 
Re Marshall, 366. 

CONSTRUCTION. 


Without leaving issue,” Children,“ Issue,“ Or.“ Rooke v. 
Queen’s Hospital, 375. 
See also STATUTES, WILLS. 

CONTRACT. 


Power to sell does not necessarily confer the power to contract 
for sale. H. A. Co. v. Norris, 229. 
Joint and several contract. Testa v. Kahahawai, 254. 
Allegation that the defendants, who were partners, jointly con- 
tracted is proved even if the proof of partnership fails. Testa v. 
Kahuhawai, 254. 
Verdict against joint contractors held contrary to law. Ibid. 
Entire contracts cannot be specifically enforced in part. Faris 
v. Greig, 278. 
A contract to purchase all of the vendor’s cattle at a certain price 
per head is not a complete contract until the number of cattle are 
determined. Ibid. 
If the valuation is in the nature of a condition precedent to the 
vesting of the title, the mode of valuation agreed on by the 
parties is deemed to be the essence of the contract. Ibid. 
A court of equity can only carry out the contract of the parties 
it cannot make a new one. Ibid, 
Privity of contract between owner of building and sub-contractor 
Hopper v. Lincoln, 352. 
See also RES ADJUDICATA. 

CORPORATIONS. 


Shares of stock cannot be transferred except by endorsement te 
transfer or by order of a court of equity. Kalanianaole v. Giffard 
135. Interpretation of the terms, capital stock, stock dividend: 
and earnings of stock. Carter v. Crehore, 309. 

COSTS OF COURT. 
Costs of a commission to take testimony are costs of court fo 
which the attorney of the losing party may be held liable to th: 
clerk of court. Waikulani v. Carter, 83. 
Upon an appeal by a plaintiff who recovered in the district court 
the plaintiff must pay costs if he does not recover one-fitth mcr 
than his former judgment. Scott v. Apau, 157. 
See ATTORNEY’S FEES. 
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COURT. 


Resignation of a member of Supreme Court held to take effect 
after the appointment of the successor. Bush v. Rep., 332. 
Sufficiency of affidavit to plea of title in the district court. Brown 
v. Koloa S. Co., 409. 
See BRIEFS, SUBMISSION ON AGREED FACTS, MANDAMUS. 
COVENANTS, BREACH OF, see LANDLORD AND TENANT, PLEAD- 
ING. 
CRIMINAL LAW. 


CHARGE. In a charge against a defendant it is not necessary to 
negative all of the exceptions contained in the statute. Rep, v. 
Ah Yee, 169. ' 
In charging a person with having opium unlawfully in possession 
it is not necessary to allege that he had not received it from the 
Board of Health. Ibid. 
COMMITMENT. Rep. v. Yamane, 189. 
DISORDERLY PERSON. Re Fernandez, 120; Rep. v. Valea, 159. 
Examination, Purpose of, in an indictable offense. Rep. v. Ya- 
mane. 189. 
Recording of the evidence in the examination may be done by the 
clerk. Ibid. 
LrBEL. The statute providing for two degrees of libel describes 
but one offense. Ke Marxhall, 366. 
The statute punishing libel is not unconstitutional, Ibid. 
Mirrimus. Re Fernandez, 120. 
Morper. Rep. v. Yamane, 189. 
Oprum rN Possessron. The charge to jury. Rep. v. Ah Yee, 169. 
Possession means control, not manual touch or personal custody. 
Rep. v. Awai, 174. 
Pouyaamy. Proof of former marriage must be fully made. Rep. v. 
Li Shee, 329. 
Unanimous VERDTOrs. Edwards v. Rep., 55. 
Vaorancy. Law not unconstitutional, Re Fernandez, 120. 
Defense in a charge of. Rep. v. Palec, 159. 

CROSS BILL, see PLEADING. 

CUSTOM. 


Proof of, in matters of sales of realty through agents. H. A. Co. 
v. Norris, 229. 
CUSTOMS DUTIES. 


The Hawaiian customs duties can be lawfully collected after an- 
nexation and until Congress enacts otherwise. Peacock v. Rep., 34. 
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DECEIPT. 


Action for deceipt must allege that the defendant made the false 
representations with a knowledge of their falsity and that the 
plaintiff has relied upon the statements to his damage. Hong 
Kim v. Hapai, 185. 

DEED. 


An executory devise may be conveyed by deed. Ninia v. Wil- 
der, 104. 

Cancellation of, for fraud. Hana v. Pioneer Mill Co., 148. 

See SPECIFIC PERFORMANCE. 


DEMURRER, see PLEADING. 
DEPOSITION. 


In the matter of directing the method of taking a deposition, dis- 
cretion is vested in the circuit court. Collector of Customs v. Cir- 
cuit Judge, 99. 


DESCENT. 


The death of a wife without heirs vests her entire property in 
her husband. Hale v. Maikai, 178. 


DISCONTINUANCE. 


A proceeding cannot be discontinued by the plaintiff when it is at 
issue and by a trial of the issues presented the defendant would 
be entitled to relief. Spencer v. Collector of Customs, 5. 
DISORDERLY PERSONS, see CRIMINAL LAW. 
DIVORCE. 
Absolute divorce cuts all right of dower. Buckley v. Monsarrat, 265. 
DOWER. 


Dower is cut off by decree of divorce. Buckley v. Monsarrat, 265. 
A woman is not entitled to dower of lands which her husband 
held as trustee. Lazarus v. Lazarus, 369. 

EASEMENT. 
Title to, cannot be tried in the district court. Brown v. Koloa S. 
Co., 409. 


EJECTMENT. 


The Minister of Public Instruction is not the proper party plaintiff 
in ejectment to recover lands belonging to the Department of Edu- 
cation. Cooper v. Hao, 131. 

Verdict held contrary to the evidence. Koloa S. Co. v. Brown, 142. 
Whether answer of general denial does not admit possession by 
the defendants, except as co-tenants, quaere. Carter v. Wing Chong 
Wai Co., 296. 

Hale v. Maikai, 178. 

See also DEED, LAND, LIMITATIONS. 
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ENTRY, see MORTGAGES. 

EQUITY. 
In a suit for partition the various claims of the co-tenants for 
money experded on the common property are adjusted. Kanaka- 
maikai v. Pahulio, 1. 
Jurisdiction defeated by adequate remedy at law. Ahmi v. Ash- 
ford, 12. 
Statutory action to quiet title does not abrogate the former equita- 
ble remedy for the same purpose. Ibid. 
Equity has power to compel the transfer of the legal title to stock 
in which the holder of endorsed certificate has the equitable title. 
Kalanianaole v. Giffard, 135. 
Allegations in bill for cancellation of deed held insufficient on 
demurrer. Hana v. Pioneer Mill Co., 148. 
Bill to construe a will. Carter v. Orehore, 309. 
See PLEADING, SPECIFIC PERFORMANCE. 


ERROR. 
Error not pointed out will not be considered by the Supreme 
Court. Rep. v. Ah Fee, 169. 

ESTATES TAIL. 
Have no existence in the Hawaiian Islands. Rooke v. Oucen's Hos- 


pital, 391. 
Nature of. Ibid. 


ESTOPPEL. 
Where the facts are established it is for the court to declare 
whether they create an estoppel. H. C. & S. Co. v. K. R. R. Co., 85. 
Where the owner of realty gave a parol license to a party to enter 
land and make substantlal improvements, he is estopped from 
denying the right of the licensee to remain on the land. H. C. & 
8. Co. v. K. R. R. Co., 85. 
Where a person seeks the ald of an estoppel in pais he must show 
that he has been injured by the party against whom he raises the 
estoppel. H. A. Co. v. Norris, 246. 
An estoppel cannot be shown by vague and indistinct evidence. 
Est. of Phillips, 284. 

EVIDENCE. 
Costs of taking deposition. Waikulani v. Carter, 83. 
There is a presumption that a person performs his social and offi- 
cial duties, and that he is vigilant in guarding his own interests. 
H. C. ck S. Co. v. K. R. R. Co., 85. 
Validity of the statute which requires a defendant to prove his 
own innocence. Re Fernandez, 120. 
Statements against interest are admissible. Rep. v. Awat, 174. 
Question ealling for a description of the manner of an individual 
are not objectionable as calling for an opinion. Rep. v. Awat, 174. 
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EVIDENCE. 


Upon the trial for the killing of one person, evidence of an attack 
upon another is a part of the res gestae. Rep. v. Yamane, 189. 

The interpretation of evidence in the defendant’s language is not 
essential in capital cases, where counsel is represented by counsel. 
Rep. v. Yamane, 189. 

An unattested written agreement can be introduced into evidence 
without further proof of its execution where, by the evidence, 
both parties have claimed substantial rights under the instrument. 
Brown v. Mendonca, 249. 

The parol evidence rule is not applicable where several joint con- 
tractors entered into an agreement of which a subsequent memo- 
randum was signed by some of the contractors. Testa v. Kahaha- 
wai, 254. 

The admission of a bond in evidence without objection raises a 
presumption of its proof. Stanley v. Akot, 344. 

In a suit to foreclose a material man’s lien, where proof is given 
that materials were ordered for, furnished to and delivered at the 
building, there is prima facie proof that they were used in the 
construction of the building. Allen v. Lincoln, 356. 

The presumption that all of certain materials were used in con- 
structing a building is not destroyed by showing that some of them 
were not so used. Allen v. Lincoln, 356. 

See DEPOSITIONS. 


EXCEPTIONS. 


Exceptions not argued will not be considered. Rep. v. Ah Yee, 167. 
A question not presented in the trial court cannot be argued in the 
Supreme Court. Stanley v. Akoi, 344. 

EXECUTION. 
In suit to foreclose lien. Hopper v. Lincoln, 352. 

FEE SIMPLE, see LAND. 

FORECLOSURE, “ MORTGAGES. 

FORFEITURE, “ LANDLORD AND TENANT. 

GUARDIAN AND WARD. 
Marriage terminates the relation of guardian and ward where 
the relationship was created because of the infancy of the ward, 
but not in spendthrift guardianship. Re Kapukini, 22. 
A judge in probate hag the authority to order the guardian to in- 
crease the ward’s allowance. Re Kapukini, 22. 


HABEAS CORPUS. 


If the mittimus shows that the defendant is guilty of violating a 
statute describing several offenses, the defendant is not entitled to 
discharge on habeas corpus if the trial court had jurisdiction. ite 
Fernandez, 120. 

Cireuit courts have jurisdiction in habeas corpus. Re Fernan- 
dez, 120. 
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HUSBAND AND WIFE. 


Marriage status is governed by the law of the place where it is 
contracted. Rep. v. Li Shee, 329. 
Marriage may be contracted by proxy in a foreign country if such 
is the law there, but full proof of the consent of both parties must 
be made before our courts will declare the status to exist. Ibid. 
See DESCENT, DIVORCE, DOWER. 

INTERPRETER, see NEW TRIAL. 

JOINDER OF ACTIONS. 


An action for breach of covenant and one for tort cannot be joined 
in the same suit. Hong Kim v. Hapai, 185. 

JOINT AND SEVERAL LIABILITY. 
On bond. Stanley v. Akoi, 344. 

JOINT RESOLUTION, see CONSTITUTIONAL LAW. 

JUDGMENT. 
Judgment non obstante veredicto may be given on the evidence 
as well as on the pleadings, but only where there is no dispute as 
to the facts. Koloa S. Co. v. Brown, 142. 
The statute concerning liens does not provide for a personal judg- 
ment against the owner at the suit of a material man against a 
sub-contractor. Hopper v. Lincoln, 352. 

JURISDICTION. 


District courts have no jurisdiction to try title to real property. 
Brown v. Koloa S. Co., 409. 

JURY. 
Misconduct of an attorney in argument to jury may be ground for 
new trial. Porter v. H. P. P. Co., 92. 
Constitutional guarantee of trial by jury. H. S. Co. v. Sayewiz, 96. 
Temporary illness of juror is no reason for discharging him if he 
has sufficient comprehension to enable him to hear and consider 
the case. Rep. v. Palea, 159. 
Instruction as to what is lawful excuse as a defense in charge of 
vagrancy. Rep. v. Palea, 159. 
Unanimous verdicts. Rep. v. Yamane, 189. 
Indictment by grand jury. Ibid. 

LAND. 


Fee simple estate need not be absolute; it may be defeasible upon 
condition. Ninia v. Wilder, 104. 

A remainder cannot be limited after the fee, whether the fee be 
qualified or absolute. Ibid. 

Executory devise. Ibid. 

The portion of the land act of 1895 permitting the tenant under 
a leasehold upon which he has made certain improvements to 
obtain additional lands, does not permit the holder of a fee under 
former lease to exercise the same privilege. Horan v. Dole, 152. 
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LAND. 


It is error to grant a non-suit where the evidence showed a deed 
from a wife to a husband and the wife had afterward died without 
other kindred. Hale v. Maikai, 178. 


Authority to agent to sell does not necessarily give authority to 
contract for sale. H. A. Co. v. Norris, 229. 

The rights of adverse possession do not accrue to one in possession 
recognizing the rights of the true owner. McCandless v. Mahe- 
lona, 258. 

A native hui holds its lands as tenants in common and not as 
joint tenants. Foster v. Kaneohe R. Co., 363. 

Executory devise. Rooke v. Queen’s Hospital, 393. 

Nature of estates in fee tall and fee conditional. Ibid. 

Estates in fee simple conditional do not exist in the Hawaiian 
Islands. Ibid, 394. 


See also AGENCY, DOWER, EJECTMENT, SPECIFIC PER- 
FORMANCE AND WILLS. 

LANDLORD AND TENANT. 
Action for breach of implied covenant in lease. Hong Kim v. 
Hapai, 185. 
In order to maintain action for summary possession it must ap- 
pear that the defendant is in possession. Carter v. Wing Chong 
Wai Co., 294. 
Such possession need not be the physical occupation of the prem- 
ises but may be shown when the defendant has contro] of the 
premises either as a landlord or mortgagee in control. Ibid. 
After receipt of rental in advance the landlord declared a forfeiture 
for breach of covenant; held that the retaining of the rent for 
the entire period was not a waiver of the forfeiture. Ibig. 
Acceptance of rent is not a waiver of the continuing breach of 
covenant. Ibid. 
A lease made by the majority of the members of a hui is binding 
upon the entire body. Foster v. K. R. Co., 363. 
Construction of lease granting water power. Cross v. Haw. S. 
Co., 416. 


LAWFUL EXCUSE. 

Rep. v. Palea, 159. 
LIABILITY. 

Joint and several llability on bond. Stanley v. Akoi, 344. 
LICENSES. 


In passing the statute licensing theaters the legislature acted in 
the exercise of its taxing power as well as its police power. Desky 
v. Min. of Int., 138. 
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LICENSES. 
Minister of Interior cannot arbitrarily refuse to give a license. 
Ibid. 
The granting of a license to conduct a lodging ‘house is not gov- 
erned by the same considerations as the granting of a saloon 
license. Tai Kee v. Min. Int., 164. 
That portion of the Laws of 1898, Act 38, which confers arbitrary 
discretion upon the Executive Council to grant or withhold board- 
ing house license is unconstitutional. Ibid. 
A licensee has no vested rights against the Government but may 
have such rights againet other licensees. Ottmann v. Young, 306. 
License for the sale of light wine and beer cannot be renewed if, 
after the grant of the original license, a spirituous liquor license 
has been issued to another within two miles from the saloon of the 
first licensee, Ibid. 

LIENS. 


The enforcement of a material man’s lien is not entirely an action 
in rem. Hopper v. Lincoln, 352. 
Upon proof that materials were ordered for, and delivered at a 
building there is prima facie proof that the materials were used 
in the building. Allen v. Lincoln, 356. 
Such prima facie proof is not overcome by evidence that some of 
the materials were not used in the building. Ibid. 
Abandonment by a contractor may forfeit his right to a lien on a 
building, but does not affect the rights of the sub-contractor, Pac. 
H. Co. v. Lincoln, 358. 
Lien of the sub-contractor and material man are not limited to 
the contract price of the building. Ibid. 
A material man must file his lien within three months after the 
completion of the building, not after the abandonment of the 
contract. Ibid. 

LIMITATIONS. 


Adverse possession does not begin to run in favor of one holding 
under a tenant until notice is brought to the attention of the land- 
lord. Koloa S. Co. v. Brown, 142. 

LODGING HOUSES, see LICENSES. 

MALICIOUS PROSECUTION. 
Advice of counsel given bona fide upon a full presentation of the 
facts is a defense to an action of malicious prosecution. Sylva 
v. Cockett, 133. 

MANDAMUS. 


The fact fhat a petition for a writ shows that the petitioner is not 
entitled to his relief prevents his making an issue of fact by a 
traverse on his answer. Spencer v. Collector of Customs, 5. 

Owner of a vessel which is on the high seas is not entitled to a 
mandamus to compel the registry of the vessel, vid. 
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MANDAMUS 


A petitioner cannot discontinue after some right has accrued to 
respondent by a submission of a portion of the case. Ibid. 
Pleading upon information and belief is sufficient. Spencer r. Col- 
lector of Customs, 66. 
The writ may issue to control the powers of an inferior court, but 
only in cases where it is plain that the court has abused its dis- 
cretion and that injustice ensues. Coll. Cust. v. Circuit Judge, 99. 
See also Tai Kee v. Min. Int., 164. 

MASTER AND SERVANT. 
An action against a servant for deserting contract service is civil 
and not criminal. H. S. Co. v. Sayewiz, 96. 

MINISTER OF FINANCE. 


Minister of Finance is not the superior of the collector of customs 
in the matter of the registry of vessels. Spencer v. Coll. of Cus- 
toms, 66. 

MINISTER OF PUBLIC INSTRUCTION. 


Not the proper person plaintiff in action of ejectment to recover 
land belonging to the Department of Public Instruction. Cooper 
v. Hao, 131. 

MITTIMUS. 
See Re Fernandez, 120. 

MARRIAGE, see HUSBAND AND WIFE. 

MORTGAGES. 


Requisite of the certificate of entry. Butterfield v. Bon, 337. 
A certificate of entry in foreclosure need not state the hour and 
minute of entry. Ibid. 

NEW TRIAL. 


A new trial may be granted when counsel has made improper 
argument to the jury and which improper argument appears to 
the trial judge to have influenced the verdict of the jury. Porter 
v. Haw. P. P. Co., 92. 
NON-SUIT. 

It is error to grant a non-suit where there is any evidence which 
would entitle the jury to find for the plaintiff. Hale v. Maikai, 178. 
Granted where the plaintiff’s evidence is too vague to enable the 
jury to come to a rational verdict. Fernandez v. Camara, 183. 


OPIUM, see CRIMINAL LAW. 

PARTIES. 
In a suit for the delivery of a deed the plaintiff does not have 
to join the subsequent purchaser of the same land. Ahmi v. Ash- 
ford, 12. 
Minister of Public Instruction is not the proper party plaintiff in 
an action of ejectment to recover land belonging to the Depart- 
ment of Public Instruction. Cooper v. Hao, 131. 
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PARTIES. 


Substitution of temporary administrator after death of one of the 
parties. Paris v. Greig, 277. 

Action on bond can be prosecuted against a surety when the prin- 
cipal is joined but not served. Stanley v. Akoi, 344. 

In a suit by a sub-contractor to enforce a lien the owner is a neces- 
sary party. Hopper v. Lincoln, 352. 

The allegations in assumpsit could not he sustained against the 
owner of the bullding, but the pleading should show the owner's 
interest. Ibid. 

In a sult to declare void a lease the bill should be dismissed if the 
evidence shows that necessary parties have not been joined. Fos- 
ter v. Kaneohe R. Co., 363. 


PARTITION. 


In a bill for partition defendants may have a decree against their 
co-tenants for money paid for taxes, litigation and other expenses 
by which the common property was benefitted. Kanakamaikai 
v. Pahulio, 1. 


PARTNERSHIP. 


One partner cannot sue another on account of partnership affairs 
until after an accounting. Fernandez v. Camara, 183. 
Failure to prove alleged partnership is not fatal if it is shown that 
the defendants contracted jointly. Testa v. Kahahawai, 254. 
PAYMENT, seo TENDER. 
PLEADING. 


Informal answer of defendants held to entitle defendant to relief 
as by cross bill inasmuch as it contained the necessary averments. 
Kanakamaikai v. Pahulio, 1. 


Answer in equity must be signed and sworn to. Kapule v. Moku- 
hiwa, 15. 

To a petition for mandamus a traverse of a material fact upon 
information and belief is sufficient. Spencer v. Coll. Cust., 66. 
Inconsistent and cumulative defenses to a petition in mandamus. 
Spencer v. Coll. Cust., 66. 

Bill for the cancellation of a deed held insufficient on demurrer. 
Hana v. Pioneer Mill Co., 148. 

Joinder of a count in tort and breach of covenant are bad on de- 
murrer. Hong Kim v. Hapai, 185. 

Action for deceipt or false representations must allege the making 
of the false representations by the defendant with a knowledge of 
their falsity. Ibid. 

Failure to prove the allegation that several parties are partners 
is not fatal if it is shown that the several defendants contracted 
jointly. Testa v. Kahahawai, 254. 

A declaration which alleges the making of a bond, the terms and 
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PLEADING. 
conditions, breach, amount of damages, demand, non-payment and 
prayer for judgment is sufficient in the district court. Stanley v. 
Akoi, 344. 
In an action by a sub-contractor to foreclose a lien the declaration 
should make the ordinary allegations in assumpsit and then set 
out the interest of the owner. Hopper v. Lincoln, 352. 
All members of a hui are necessary parties to a suit to annul a 
lease belonging to the hui. Foster r. Kaneohe R. Co., 363. 
Pleading title so as to oust the district court of jurisdiction. 
Brown v. Koloa S. Co., 409. 
See also MANDAMUS, PARTY. 


POSSESSION, 

See CRIMINAL LAW S. v. OPIUM. 
POWER, see AGENCY. 
PRESUMPTION, “ EVIDENCE. 
PRICE, “ CONTRACT. 
PROBATE. 


Specific performance of a contract made by an intestate cannot 
be enforced against the administrator if the contract contemplated 
some act to be done by the intestate. Paris v. Greig, 274. 
Whether temporary administrator can be substituted upon sug- 
gestion of the death of the intestate. Ibid. 
It is no defense to motion to compel an administrator to pay into 
court the funds of an estate that the administrator has paid those 
funds to another. Est. of Phillips, 284, 
Where such defense is relied upon it must be clearly shown that 
such payment was made at the request of the movants. Ibid. 
QUIETING TITLE. 
The statutory action does not do away with the equitable remedy. 
Ahmi v. Ashford, 12. 
See also McCandless v. Mahelona, 258. 
REGISTRY OF VESSELS. 
The registry of a vessel is not necessarily expressive of ita national 
character. Spencer v. Coll. Cust., 66. 
Hawaiian registry laws are a part of the municipal laws remaining 
in force after annexation. Ibid. 
RE-HBARING. 
Aldrich v. Hassinger, 8. 
RE-OPENING. 
After the close of the case. Union Feed Co. v. Thomas, 350. 
REPEAL OF LAW. 
Act 36 of 1890 does not repeal §360 of the Penal Laws of 1897. Re 
Fernandez, 120. 
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RES ADJUDICATA. 
A judgment in assumpsit when the question decided is whether 
there was a contract or not does not bar an action in tort involv- 
Ing the question of whether there was a trespass, though both 
cases may involve the same subject matter. Scott v. Nuhale, 147. 

RESIGNATION OF JUDGE. 
Though absolute in form it takes effect only upon appointment of 
successor. Bush v. Rep., 332. 

REVIVOR, see BILL OF REVIVOR. 

RIGHT OF PURCHASE LEASES. 
Construction of Land Act of 1895. Horan v. Dole, 152. 

SALE. 
A bill of sale which transfers shares of stock is not sufficient to 
pass the legal title except upon endorsement of certificate by ven- 
dor. Kalanianaole v. Giffard, 136. 
See also CONTRACT. 

SERVICE, see PARTIES. 

SHELLEY’S CASE. 
Rooke v. Queen’s Hospital, 390. 

SPECIFIC PERFORMANCE. 
Suit to recover a deed is not a suit for specific performance. Ahmi 
v. Ashford, 12. 
Part performance. Kapule v. Mokuhiwa, 15. 
Sufficiency of proof of agreement to sell lands which will entitle 
vendee to a decree of specific performance. Ibid. 
A contract for the sale of land will not be specifically enforced 
if there is such uncertainty in the title as to effect its marketable 
value. Vinia v. Wilder, 104. 
The parties having fixed no time within which a contract could 
be performed the court will fix a reasonable time. Pauris v. 
Greig, 278. 
Equity will not enforce performance of acts requiring personal 
skill, taste or judgment, or which extend over a long period of 
time and which require personal supervision. Jbid. 
A contract for the sale of cattle at an agreed price per head, the 
number to be determined by a drive conducted by the vendor can- 
not be enforced against the vendor’s estate when the vendor dies 
before the completion of the contract. Ibid. 
Equity will not decree the performance of a contract for the sale 
of land where the vendor has a defective title. Autterficl! vr. 
Bon, 337. 
See also Hair. A. Co. r. Norris, 229. 

SPENDTHRIFT GUARDIAN. 


Guardianship of spendthrift does not terminate upon the mar- 
riage of the ward. Re Kapukini, 22. 
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STATUTE OF FRAUDS. 
Sufficiency of writing to prove agreement for sale of lands. Ka- 
pule v. Mokuhiwa, 15. 

STATUTES, 
Construction of exemption from taxes is strict. O. R. & L. Co. 
v. Shaw, 76. 
Title of, as expressing the subject matter. Re Fernandez, 120. 
The plain meaning of the words of a statute, as those words are 
used generally, cannot be altered unless it is plain that a different 
construction was intended. Oftmann v. Young, 306. 
See also REPEAL. 


STATUTES CITED. 


CIVIL CODE. 
Sec. 1286 Hale v. Maikai, 181. 
1448 Hale v. Maikai, 181. 
CIVIL LAWS. 
1897, Chap. 106 Carter v. Wing Chong Wai Co., 293. 
Sec. 158 Cooper v. Hao, 132. 
2860 Horan v. Dole, 163. 
576 O. R. & L. Co. v. Shaw, 76. 
1109 Rooke v. Queen's Hospital, 379. 
1121 Rep v. Yamane, 196. 
1140 Buckley v. Monsarrat, 265. 
“ 1145 Re Fernandez, 121. 
“ 1182 Rep. v. Yamane, 195. 
“ 1222 Stanley v. Akoi, 346. 
“ 1255 Horan v. Dole, 152. 
“ 1370 Coll. Cust. v. Cir. Judge, 102. 
“ 1372 Coll. Cust. v. Cir. Judge, 101. 
“ 1450, 1-58-60 Haw. Star v. Saylor, 65. 
“ 1491 Ahoy v. Scott, 349. 
“ 1495 Scott v. Apau, 158. 
1501 Kapule v. Mokuhiwa, 17. 
“ 1535 Peacock v. Rep., 28. 
“ 1610 Spencer v. Coll. Cust., 7. 
1646 Re Fernandez, 121. 
1676-7 Re Fernandez, 121. 
1679 Carter v. Wing Chong Wai Co., 294. 
1742 Allen v. Lincoln, 357. 
1742 Pac. H. Co. v. Lincoln, 359. 
1745 Hopper v. Lincoln, 353. 
1787 Butterfield v. Bon, 340; Ibid, 341. 
1872 Rep. v. Li Shee, 330. 
1906 Lazarus v. Lazarus, 374. 


2105 Rooke v. Queen's Hospital. 392. 
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COMPILED LAWS. 


Sec. 1355 Re Kapukini, 23. 
PENAL LAWS. 

Sec. 370 Rep. v. Palea, 160. 
“370 Re Fernandez, 120. 
610 Rep. v. Yamane, 195. 
1779-782 Desky v. Min. Int., 139. 
1384 H. S. Co. v. Sayewiz, 97. 
„1633-5 Rep. v. Ah Yee, 170. 

Chap. 32 Re Marshall, 367. 

* 37 Re Fernandez, 121. 
SESSION LA WS. 

1874, Chap. 48 Butterfield v. Bon, 340. 

1880, Chap. 35 Cooper v. Hao, 132. 

1886, Chap. 40 Re Fernandez, 120. 

1892, Chap. 67, Sec. 74 Hong Kim v. Hapal, 186. 

1895 (Land Act) Horan v. Dole, 152. 

1896, Act 36 Re Fernandez, 121. 

1896, Act 57, Sec. 27 Cooper v. Hao, 132. 

1896, Act 64 Desky v. Min. Int., 139. 

1898, Act 8 Rep. v. Yamane, 196. 

1898, Act 18 Buckley v. Monsarrat, 265. 

1898, Act 24 Re Fernandez, 121. 

1898, Act 38 Tal Kee v. Min. Int., 165. 

1898, Act 40 Hong Kim v. Hapai, 186. 

1898, Chap. 61, Sec. 1 Ottmann v. Young, 304. 

STIPULATION. 


Attorneys may stipulate to waive filing of notice of appeal within 
statutory time. Est. of Kamakala. 262. 

STOCK, see CORPORATIONS. 

SUBMISSION ON AGREED FACTS. 

Where the submission shows that a material fact is not agreed by 

parties the case will be dismissed without prejudice. Butterfield 
v. Bon, 337. 

SUMMARY PROCEEDINGS, see LANDLORD AND TENANT. 

TAXATION. 
A coal hoisting plant used for handling freight is exempt from 
taxation on the ground that it comes within the equipment which 
is fairly necessary for the maintenance of a railroad. O. R. & L. 
Co. v. Shaw, 76. 
Laws exempting property from taxation are strictly construed. 
Ibid. 
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TENDER. 
A vendor is estopped from contending that payment was tendered 
in silver if he refused the tender on other grounds. H. 4. Co. v. 
Norris, 245. 

THEATERS, see LICENSES. 

TIME. 
In a certificate of entry in foreclosure the time is sufficiently stated 
by naming the day without specifying the minute and hour of the 
day. Butterfield v. Bon, 337. 


TITLE. 
Plea of in District Court. Brown v. Koloa S. Co., 409. 


TRUSTS. 
Construction of a trust providing for payment to certain persons 
of the earnings of the corpus, and the transfer of the corpus to 
others. Carter v. Crehore, 309. 
One who buys land with money paid by another will be decreed to 
hold the land as trustee for the person paying the money. Lazarus 
v. Lazarus, 369. 


VAGRANCY, see CRIMINAL LAW, 
VENDOR AND VENDEE, “ SPECIFIC PERFORMANCE, 
VESSELS§, “ REGISTRY OF VESSELS. 
WAIVER OF FORFEITURE. 

Carter r. Wing Chong Wai Co., 297. 
WATERS. 

Construction of lease of water power. Cross r. Haw. N. Co., 415. 
WILLS. 


A will which devises land to J. and if he dies without male issue 
then to E. first, and if she has died, to her sister, ges an estate 
in fee to E. if she survives J. who dies without issue. % ite 
v. Lewis, 19. 

Preamable may be used to show the testator's intention. Ninia v. 
Wilder, 104. 

The intention of the testator is the guide to the construction when 
that intention can be discovered. Ninia v. Wilder, 104. 

A will which bequeathes certain shares of stock to a trustee to 
pay the income to certain persons with the remainder over, is 
construed as authorizing the transfer to the life owners all of the 
stock which was issued as a stock dividend, representing earnings, 
but held that the right to purchase new stock belonged to the 
corpus of the trust. Carter . Crehore, 309. 

Estates in fee simple conditional cannot be devised. Rooke i. 
Queens Hospital, 393. 

Under our law the possibility of reverter may be devised. /hid, 394. 
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Estates tail cannot exist in the Hawaiian Islands. ibid 391. 
“Without leaving any issue“ construed as meaning “without 
leaving any issue surviving” and not as “without having had 
issue” or as importing an indefinite failure of issue. [bid 396. 
“Or” construed in its natural sense and not as “and” in “decease 
before me, the said testator, or decease without leaving any 
Issue.“ bid 400. 


